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Introduction

The Civil Rules Advisory Committee met in Palm Beach, Florida, on April 14, 2016. Draft
Minutes of this meeting are attached.

Part | of this Report presents recommendations to approve publication this summer of
proposed amendments to Civil Rules 5 (e-filing and e-service); 23 (class actions); and 62 (stays of
execution of judgment).

Part Il presents a recommendation to approve submission to the Judicial Conference of the
United States two proposed pilot projects. One project would test a system of mandatory initial
discovery requests to be adopted in each participating court. The second would test the effectiveness
of court-wide adoption of practices that, under the current rules, have proved effective in reducing
cost and delay. The Committee on Court Administration and Court Management has participated
in the work that shaped these projects. It is understood on all sides that the projects will evolve as
they move along the path to implementation, both in the interlude before presentation to the Judicial
Conference and, if approved, in the actual implementation period thereafter.

Part 11l describes other work. The first segment describes proposals under active
consideration for eventual publication and adoption. These proposals include a new subdivision in
Rule 5.2 that would establish a procedure for redacting information that was improperly included
in a court filing; a renewal of the extensive work that was done ten years ago to evaluate concerns
about the operation of Rule 30(b)(6)(deposition of an entity); and consideration of the Rule 81(c)
provisions for demanding a jury trial after a case is removed from state court. The second segment
briefly notes action on a number of suggestions that were submitted to the Committee through the
public submission process.
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I. RECOMMENDATIONS FOR PUBLICATION

A. RULE 23

The Civil Rules Advisory Committee recommends publication of the following preliminary
draft of amendments to Rule 23.

Rule 23.

(©)

(e)

June 6-7, 2016

Class Actions

* * k k%

Certification Order; Notice to Class Members; Judgment; Issues Classes;

Subclasses.
2) Notice.
(B)

* k* Kk k%

* k* Kk k%

For (b)(3) Classes. For any class certified under Rule 23(b)(3)—or
upon ordering notice under Rule 23(e)(1) to a class proposed to be
certified for purposes of settlement under Rule 23(b)(3)—the court
must direct to class members the best notice that is practicable under
the circumstances, including individual notice to all members who
can be identified through reasonable effort. The notice may be by
United States mail, electronic means, or other appropriate means.

* Kk kK k

* Kk kK k

Settlement, Voluntary Dismissal, or Compromise. The claims, issues, or defenses
of a certified class—or a class proposed to be certified for purposes of
settlement—may be settled, voluntarily dismissed, or compromised only with the
court'sapproval. The following procedures apply to a proposed settlement, voluntary
dismissal, or compromise:

0} Notice to the Class.

(A)

B)

Information That Parties Must Provide to the Court. The parties
must provide the court with information sufficient to enable it to
determine whether to give notice of the proposal to the class.

Grounds for a Decision to Give Notice. The court must direct notice
in a reasonable manner to all class members who would be bound by
the proposal if giving notice is justified by the parties’ showing that
the court will likely be able to:

()] approve the proposal under Rule 23(e)(2); and
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€)

C))

S))

Page 3

(ii)  certify the class for purposes of judgment on the proposal.

Approval of the Proposal. If the proposal would bind class members under
Rule 23(c)(3), the court may approve it only after a hearing and only on
finding that it is fair, reasonable, and adequate after considering whether::

the class representatives and class counsel have adequately
represented the class;

(A)
(B) the proposal was negotiated at arm's length;
©

the relief provided for the class is adequate, taking into account:

(i) the costs, risks, and delay of trial and appeal;

(ii)  the effectiveness of the proposed method of distributing relief
to the class, including the method of processing class-member
claims, if required;

(iii)  the terms of any proposed award of attorney's fees, including
timing of payment; and

(iv)  any agreement required to be identified under Rule 23(e)(3);
and

(D) class members are treated equitably relative to each other.

Identification of Side Agreements. The parties seeking approval must file
a statement identifying any agreement made in connection with the proposal.

New Opportunity to Be Excluded. 1f the class was previously certified under
Rule 23(b)(3), the court may refuse to approve a settlement unless it affords
a new opportunity to request exclusion to individual class members who had
an earlier opportunity to request exclusion but did not do so.

Class-Member Objections.

(A)  In General. Any class member may object to the proposal if it
requires court approval under this subdivision (e): ject
i i : . The objection must
state whether it applies only to the objector, to a specific subset of the
class, or to the entire class, and also state with specificity the grounds
for the objection.

(B)  Court Approval Required For Payment to an Objector or Objector’s
Counsel. Unless approved by the court after a hearing, no payment
or other consideration may be provided to an objector or objector’s
counsel in connection with:

(i) forgoing or withdrawing an objection, or
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(ii)  forgoing, dismissing, or abandoning an appeal from a
judgment approving the proposal.

(C)  Procedure For Approval After an Appeal. 1f approval under
Rule 23(e)(5)(B) has not been obtained before an appeal is docketed
in the court of appeals, the procedure of Rule 62.1 applies while the
appeal remains pending.

* k* *k k%

® Appeals. A court of appeals may permit an appeal from an order granting or denying
class-action certification under this rule, but not from an order under Rule 23(e)(1).
i i isfHed A party must file a petition for permission to appeal
with the circuit clerk within 14 days after the order is entered, or within 45 days after
the order is entered if any party is the United States, a United States agency, or a
United States officer or employee sued for an act or omission occurring in connection
with duties performed on the United States’ behalf. An appeal does not stay
proceedings in the district court unless the district judge or the court of appeals so
orders.

Committee Note

Rule 23 is amended mainly to address issues related to settlement, and also to take account
of issues that have emerged since the rule was last amended in 2003.

Subdivision (c)(2). As amended, Rule 23(e)(1) provides that the court must direct notice
to the class regarding a proposed class-action settlement only after determining that the prospect of
class certification and approval of the proposed settlement justifies giving notice. This decision is
sometimes inaccurately called “preliminary approval” of the proposed class certification in
Rule 23(b)(3) actions, and it is common to send notice to the class simultaneously under both
Rule 23(e)(1) and Rule 23(c)(2)(B), including a provision for class members to decide by a certain
date whether to opt out. Thisamendment recognizes the propriety of this notice practice. Requiring
repeat notices to the class can be wasteful and confusing to class members, and costly as well.

Subdivision (c)(2) is also amended to recognize contemporary methods of giving notice to
class members. Since Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974), interpreted the individual
notice requirement for class members in Rule 23(b)(3) class actions, many courts read the rule to
require notice by first class mail in every case. But technological change since 1974 has meant that
other forms of communication are more reliable and important to many. Courts and counsel have
begun to employ new technology to make notice more effective, and sometimes less costly. Because
there is no reason to expect that technological change will halt soon, courts giving notice under this
rule should consider existing technology, including class members’ likely access to such technology,
when selecting a method of giving notice.

Rule 23(c)(2)(B) is amended to take account of these changes, and to call attention to them.
The rule continues to call for giving class members “the best notice that is practicable.” It does not
specify any particular means as preferred. Although it may often be true that electronic methods of
notice, for example by email, are the most promising, it is important to keep in mind that a
significant portion of class members in certain cases may have limited or no access to email or the
Internet. Instead of preferring any one means of notice, therefore, courts and counsel should focus
on the means most likely to be effective in the case before the court. The amended rule emphasizes
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that the court must exercise its discretion to select appropriate means of giving notice. Courts should
take account not only of anticipated actual delivery rates, but also of the extent to which members
of a particular class are likely to pay attention to messages delivered by different means. In
providing the court with sufficient information to enable it to decide whether to give notice to the
class of a proposed class-action settlement under Rule 23(e)(1), it may often be important to include
a report about the proposed method of giving notice to the class.

In determining whether the proposed means of giving notice is appropriate, the court should
give careful attention to the content and format of the notice and, if this notice is given under
Rule 23(e)(1) as well as Rule 23(c)(2)(B), any claim form class members must submit to obtain
relief. Particularly if the notice is by electronic means, care is necessary regarding access to online
resources, the manner of presentation, and any response expected of class members. As the rule
directs, the means should be the “best * * * that is practicable” in the given case. The ultimate goal
of giving notice is to enable class members to make informed decisions about whether to opt out or,
in instances where a proposed settlement is involved, to object or to make claims. Means, format,
and content that would be appropriate for class members likely to be sophisticated, for example in
a securities fraud class action, might not be appropriate for a class made up in significant part of
members likely to be less sophisticated. As with the method of notice, the form of notice should be
tailored to the class members' anticipated understanding and capabilities. The courtand counsel may
wish to consider the use of class notice experts or professional claims administrators.

Attention should focus also on the method of opting out provided in the notice. The
proposed method should be as convenient as possible, while protecting against unauthorized opt-out
notices. The process of opting out should not be unduly difficult or cumbersome. As with other
aspects of the notice process, there is no single method that is suitable for all cases.

Subdivision (e). The introductory paragraph of Rule 23(e) is amended to make explicit that
its procedural requirements apply in instances in which the court has not certified a class at the time
that a proposed settlement is presented to the court. The notice required under Rule 23(e)(1) then
should also satisfy the notice requirements of amended Rule 23(c)(2)(B) for a class to be certified
under Rule 23(b)(3), and trigger the class members’ time to request exclusion. Information about
the opt-out rate could then be available to the court at the time that it considers final approval of the
proposed settlement.

Subdivision (e)(1). The decision to give notice of a proposed settlement to the class is an
important event. It should be based on a solid record supporting the conclusion that the proposed
settlement will likely earn final approval after notice and an opportunity to object. The amended rule
makes clear that the parties must provide the court with information sufficient to enable it to decide
whether notice should be sent. At the time they seek notice to the class, the proponents of the
settlement should ordinarily provide the court with all available materials they intend to submit in
support of approval under Rule 23(e)(2). That would give the court a full picture and make this
information available to the members of the class. The amended rule also specifies the standard the
court should use in deciding whether to send notice—that notice is justified by the parties’ showing
regarding the likely approval of the proposal. The prospect of final approval should be measured
under amended Rule 23(e)(2), which provides criteria for the final settlement review.

If the court has not previously certified a class, this showing should also provide a basis for
the court to conclude that it likely will be able to certify a class for purposes of settlement. Although
the order to send notice is often inaccurately called “preliminary approval” of class certification, it
is not appealable under Rule 23(f). Itis, however, sufficient to require notice under Rule 23(c)(2)(B)
calling for class members in Rule 23(b)(3) classes to decide whether to opt out.

June 6-7, 2016 Page 255 of 772



73
74
75
76

77
78
79
80
81
82
83
84
85
86
87

88
89
90
91
92
93
94
95
96
97

98
99
100
101
102
103

104
105
106
107
108
109
110

111
112
113
114
115
116

Report to the Standing Committee
Advisory Committee on Civil Rules
May 12, 2016 Page 6

There are many types of class actions and class-action settlements. As a consequence, no
single list of topics to be addressed in the submission to the court would apply to each case. Instead,
the subjects to be addressed depend on the specifics of the particular class action and proposed
settlement. But some general observations can be made.

One key element is class certification. If the court has already certified a class, the only
information ordinarily necessary in regard to a proposed settlement is whether the proposal calls for
any change in the class certified, or of the claims, defenses, or issues regarding which certification
was granted. But if a class has not been certified, the parties must ensure that the court has a basis
for concluding that it likely will be able, after the final hearing, to certify the class. Although the
standards for certification differ for settlement and litigation purposes, the court cannot make the
decision regarding the prospects for certification without a suitable basis in the record. The decision
to certify the class for purposes of settlement cannot be made until the hearing on final approval of
the proposed settlement. If the settlement is not approved and certification for purposes of litigation
is later sought, the parties’ earlier submissions in regard to the proposed certification for settlement
should not be considered in deciding on certification.

Regarding the proposed settlement, a great variety of types of information might
appropriately be included in the submission to the court. A basic focus is the extent and type of
benefits that the settlement will confer on the members of the class. Depending on the nature of the
proposed relief, that showing may include details of the claims process that is contemplated and the
anticipated rate of claims by class members. If the notice to the class calls for submission of claims
before the court decides whether to approve the proposal under Rule 23(e)(2), it may be important
to provide that the parties will report back to the court on the actual claims experience. And because
some funds are frequently left unclaimed, it is often important for the settlement agreement to
address the use of those funds. Many courts have found guidance on this subject in § 3.07 of the
American Law Institute, Principles of Aggregate Litigation (2010).

It is important for the parties to supply the court with information about the likely range of
litigated outcomes, and about the risks that might attend full litigation. In that connection,
information about the extent of discovery completed in the litigation or in parallel actions may often
be important. Inaddition, as suggested by Rule 23(b)(3)(A), information about the existence of other
pending or anticipated litigation on behalf of class members involving claims that would be released
under the proposal—including the breadth of any such release—may be important.

The proposed handling of an award of attorney’s fees under Rule 23(h) is another topic that
ordinarily should be addressed in the parties’ submission to the court. In some cases, it will be
important to relate the amount of an award of attorney’s fees to the expected benefits to the class,
and to take account of the likely claims rate. One method of addressing this issue is to defer some
or all of the award of attorney’s fees until the court is advised of the actual claims rate and results.
Another topic that normally should be considered is any agreement that must be identified under
Rule 23(e)(3).

The parties may supply information to the court on any other topic that they regard as
pertinent to the determination whether the proposal is fair, reasonable, and adequate. The court may
direct the parties to supply further information about the topics they do address, or to supply
information on topics they do not address. It must not direct notice to the class until the parties’
submissions show it is likely that the court will have a basis to approve the proposal after notice to
the class and a final approval hearing.
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Subdivision (e)(2). The central concern in reviewing a proposed class-action settlement is
that it be fair, reasonable, and adequate. This standard emerged from case law implementing
Rule 23(e)’s requirement of court approval for class-action settlements. It was formally recognized
in the rule through the 2003 amendments. By then, courts had generated lists of factors to shed light
onthis central concern. Overall, these factors focused on comparable considerations, but each circuit
developed its own vocabulary for expressing these concerns. In some circuits, these lists have
remained essentially unchanged for thirty or forty years. The goal of this amendment is not to
displace any of these factors, but rather to focus the court and the lawyers on the core concerns of
procedure and substance that should guide the decision whether to approve the proposal.

One reason for this amendment is that a lengthy list of factors can take on an independent
life, potentially distracting attention from the central concerns that inform the settlement-review
process. A circuit's list might include a dozen or more separately articulated factors. Some of those
factors—perhaps many—may not be relevant to a particular case or settlement proposal. Those that
are relevant may be more or less important to the particular case. Yet counsel and courts may feel
it necessary to address every single factor on a given circuit’s list in every case. The sheer number
of factors can distract both the court and the parties from the central concerns that bear on review
under Rule 23(e)(2).

This amendment therefore directs the parties to present the settlement to the court in terms
of a shorter list of core concerns, by focusing on the primary procedural considerations and
substantive qualities that should always matter to the decision whether to approve the proposal.

Approval under Rule 23(e)(2) is required only when class members would be bound under
Rule 23(c)(3). Accordingly, in addition to evaluating the proposal itself, the court must determine
whether it can certify the class under the standards of Rule 23(a) and (b) for purposes of judgment
based on the proposal.

Paragraphs (A) and (B). These paragraphs identify matters that might be described as
“procedural” concerns, looking to the conduct of the litigation and of the negotiations leading up to
the proposed settlement. Attention to these matters is an important foundation for scrutinizing the
specifics of the proposed settlement. If the court has appointed class counsel or interim class
counsel, it will have made an initial evaluation of counsel’s capacities and experience. But the focus
at this point is on the actual performance of counsel acting on behalf of the class.

The information submitted under Rule 23(e)(1) may provide a useful starting point in
assessing these topics. For example, the nature and amount of discovery in this or other cases, or
the actual outcomes of other cases, may indicate whether counsel negotiating on behalf of the class
had an adequate information base. The pendency of other litigation about the same general subject
on behalf of class members may also be pertinent. The conduct of the negotiations may be important
aswell. For example, the involvement of a neutral or court-affiliated mediator or facilitator in those
negotiations may bear on whether they were conducted in a manner that would protect and further
the class interests.

In undertaking this analysis, the court may also refer to Rule 23(g)’s criteria for appointment
of class counsel; the concern is whether the actual conduct of counsel has been consistent with what
Rule 23(g) seeks to ensure. Particular attention might focus on the treatment of any award of
attorney’'s fees, with respect to both the manner of negotiating the fee award and its terms.

Paragraphs (C) and (D). These paragraphs focus on what might be called a “substantive”
review of the terms of the proposed settlement. The relief that the settlement is expected to provide
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to class members is a central concern. Measuring the proposed relief may require evaluation of the
proposed claims process and a prediction of how many claims will be made; if the notice to the class
calls for pre-approval submission of claims, actual claims experience may be important. The
contents of any agreement identified under Rule 23(e)(3) may also bear on the adequacy of the
proposed relief, particularly regarding the equitable treatment of all members of the class.

Another central concern will relate to the cost and risk involved in pursuing a litigated
outcome. Often, courts may need to forecast what the likely range of possible classwide recoveries
might be and the likelihood of success in obtaining such results. That forecast cannot be done with
arithmetic accuracy, but it can provide a benchmark for comparison with the settlement figure.

If the class has not yet been certified for trial, the court may consider whether certification
for litigation would be granted were the settlement not approved.

Examination of the attorney-fee provisions may also be important to assessing the fairness
of the proposed settlement. Ultimately, any award of attorney’s fees must be evaluated under Rule
23(h), and no rigid limits exist for such awards. Nonetheless, the relief actually delivered to the class
can be an important factor in determining the appropriate fee award. Provisions for reporting back
to the court about actual claims experience, and deferring a portion of the fee award until the claims
experience is known, may bear on the fairness of the overall proposed settlement.

Often it will be important for the court to scrutinize the method of claims processing to
ensure that it facilitates filing legitimate claims. A claims processing method should deter or defeat
unjustified claims, but unduly demanding claims procedures can impede legitimate claims.
Particularly if some or all of any funds remaining at the end of the claims process must be returned
to the defendant, the court must be alert to whether the claims process is unduly demanding.

Paragraph (D) calls attention to a concern that may apply to some class action settlements—
inequitable treatment of some class members vis-a-vis others. Matters of concern could include
whether the apportionment of relief among class members takes appropriate account of differences
among their claims, and whether the scope of the release may affect class members in different ways
that affect the apportionment of relief.

Subdivision (e)(3). A heading is added to subdivision (e)(3) in accord with style
conventions. This addition is intended to be stylistic only.

Subdivision (e)(4). A heading is added to subdivision (e)(4) in accord with style
conventions. This addition is intended to be stylistic only.

Subdivision (e)(5). Objecting class members can play a critical role in the settlement-
approval process under Rule 23(e). Class members have the right under Rule 23(e)(5) to submit
objections to the proposal. The submissions required by Rule 23(e)(1) may provide information
important to decisions whether to object or opt out. Objections can provide the court with important
information bearing on its determination under Rule 23(e)(2) whether to approve the proposal.

Subdivision (e)(5)(A). The rule isamended to remove the requirement of court approval for
every withdrawal of an objection. An objector should be free to withdraw on concluding that an
objection is not justified. But Rule 23(e)(5)(B)(i) requires court approval of any payment or other
consideration in connection with withdrawing the objection.
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The rule is also amended to clarify that objections must provide sufficient specifics to enable
the parties to respond to them and the court to evaluate them. One feature required of objections is
specification whether the objection asserts interests of only the objector, or of some subset of the
class, or of all class members. Beyond that, the rule directs that the objection state its grounds “with
specificity.” Failure to provide needed specificity may be a basis for rejecting an objection. Courts
should take care, however, to avoid unduly burdening class members who wish to object, and to
recognize that a class member who is not represented by counsel may not present objections that
adhere to technical legal standards.

Subdivision (e)(5)(B). Good-faith objections can assist the court in evaluating a proposal
under Rule 23(e)(2). It is legitimate for an objector to seek payment for providing such assistance
under Rule 23(h). As recognized in the 2003 Committee Note to Rule 23(h): “In some situations,
there may be a basis for making an award to other counsel whose work produced a beneficial result
for the class, such as * * * attorneys who represented objectors to a proposed settlement under
Rule 23(e).”

But some objectors may be seeking only personal gain, and using objections to obtain
benefits for themselves rather than assisting in the settlement-review process. At least in some
instances, it seems that objectors—or their counsel—have sought to extract tribute to withdraw their
objections or dismiss appeals from judgments approving class settlements. And class counsel
sometimes may feel that avoiding the delay produced by an appeal justifies providing payment or
other consideration to these objectors.

The court-approval requirement currently in Rule 23(e)(5) partly addresses this concern.
Because the concern only applies when consideration is given in connection with withdrawal of an
objection, however, the amendment requires approval under Rule 23(e)(5)(i) only when
consideration is involved. The term “consideration” should be broadly interpreted, particularly when
the withdrawal includes some arrangements beneficial to objector counsel. If the consideration
involves a payment to counsel for an objector, the proper procedure is by motion under Rule 23(h)
for an award of fees; the court may approve the fee if the objection assisted the court in
understanding and evaluating the settlement even though the settlement was approved as proposed.

Rule 23(e)(5)(B)(ii) applies to consideration in connection with forgoing, dismissing, or
abandoning an appeal from a judgment approving the proposal. Because an appeal by a class-action
objector may produce much longer delay than an objection before the district court, it is important
to extend the court-approval requirement to apply in the appellate context. The district court is best
positioned to determine whether to approve such arrangements; hence, the rule requires that the
motion seeking approval be made to the district court.

Until the appeal is docketed by the circuit clerk, the district court may dismiss the appeal on
stipulation of the parties. See Fed. R. App. P. 42(a). Thereafter, the court of appeals has authority
to decide whether to dismiss the appeal. This rule’s requirement of district court approval of any
consideration in connection with such dismissal by the court of appeals has no effect on the authority
of the court of appeals over the appeal. Itis, instead, a requirement that applies only to providing
consideration in connection with forgoing, dismissing, or abandoning an appeal. A party dissatisfied
with the district court's order under Rule 23(e)(5)(B) may appeal the order.

Subdivision (e)(5)(C). Because the court of appeals has jurisdiction over an objector’s
appeal from the time that it is docketed in the court of appeals, the procedure of Rule 62.1 applies.
That procedure does not apply after the court of appeals’ mandate returns the case to the district
court.
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Subdivision (f). As amended, Rule 23(e)(1) provides that the court should direct notice to
the class regarding a proposed class-action settlement in cases in which class certification has not
yet been granted only after determining that the prospect of eventual class certification justifies
giving notice. This decision is sometimes inaccurately characterized as “preliminary approval” of
the proposed class certification. But it does not grant or deny class certification, and review under
Rule 23(f) would be premature. This amendment makes it clear that an appeal under this rule is not
permitted until the district court decides whether to certify the class.

The rule is also amended to extend the time to file a petition for review of a class-action
certification order to 45 days whenever a party is the United States, one of its agencies, or a United
States officer or employee sued for an act or omission occurring in connection with duties performed
on the United States’ behalf. In such a case, the extension applies to a petition for permission to
appeal by any party. The extension of time recognizes—as under Rules 4(i) and 12(a) and Appellate
Rules 4(a)(1)(B) and 40(a)(1)—that the United States has a special need for additional time in regard
to these matters. The extension applies whether the officer or employee is sued in an official
capacity or an individual capacity; the defense is usually conducted by the United States even though
the action asserts claims against the officer or employee in an individual capacity. An action against
a former officer or employee of the United States is covered by this provision in the same way as an
action against a present officer or employee. Termination of the relationship between the individual
defendant and the United States does not reduce the need for additional time.

Report on Topics Still Under Study

After the Rule 23 Subcommittee gave careful attention to a range of topics not specifically
included in the above preliminary draft of proposed amendments to Rule 23, it decided not to
proceed with several of them. It also recommended that two additional topics remain under study,
and the Advisory Committee approved that decision. Below is a brief summary of those two topics.

Pick-off issues: In recent years, there have been a number of instances in which defendants
in putative class actions have sought to “pick off” the named class representative by offering all the
individual relief he or she could obtain and moving to dismiss on grounds of mootness. In
Campbell-Ewald Co. v. Gomez, 136 S.Ct. 663 (2016), the Supreme Court held that such an offer
does not moot a case because “an unaccepted settlement offer has no force.” The decision left open
the possibility, however, that the outcome could be different if the defendant deposited the money
in court and consented to entry of judgment against it in favor of the putative class representative.
The Rule 23 Subcommittee has been monitoring activity in the lower courts since the Supreme
Court’s decision. If pick-off issues continue to be important, it may return to considering these
issues.

This recent discussion has also caused the Subcommittee to focus on the possibility of
specifying in Rule 23 that the court must or may afford counsel time to find a replacement class
representative if the initial proposed representative proves unable to continue in that role.

Ascertainability: The lower courts have, in recent years, fairly frequently addressed
arguments about whether the membership in a proposed class was sufficiently ascertainable to
support certification. The extent to which the lower courts’ views differ on this subject remains
uncertain. In two cases (from the Sixth and Seventh Circuits), the Supreme Court has denied
certiorari this year. Given the evolving state of this doctrine in the lower courts, and the initial
difficulties the Rule 23 Subcommittee encountered in drafting possible amendments to address this
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issue, no proposal for amendment was brought forward. Nonetheless, the issue seemed to have
sufficient currency and importance to be retained on the Subcommittee’s agenda.
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B. RULE 62

The Rule 62 provisions for staying execution were brought to the Committee and to the
Appellate Rules Committee by independent and distinct questions. This Committee was asked about
an apparent “gap” between the 14-day automatic stay provided by Rule 62(a) and the authority to
issue a stay “pending disposition of” a post-judgment motion that might not be made until a time
after expiration of the automatic stay. The Appellate Rules Committee was asked about authority
to post security in a form other than a bond, and about authority to post a single security in a form
that lasts through post-judgment proceedings in the district court and the conclusion of all
proceedings on appeal. The Committee recommends approval of the following amendments for
publication. They address all three of the questions that prompted the inquiry.

The groundwork has been laid by a subcommittee that includes representatives of the
Appellate and Civil Rules Committees. Judge Scott Matheson chaired the subcommittee. The
subcommittee began work on the three topics that launched the project, but also developed
complicated drafts that sought to address several questions not treated in Rule 62. Many of the
complications proved too difficult to address with any confidence. The drafts were then simplified.
These simpler drafts were discussed both in the advisory committees and in the Standing Committee.
These discussions continued to prune away provisions that directly recognized open-ended district-
court authority to grant, amend, or deny stays, with or without security. In the end, the proposal is
limited to address only the three questions that started the work. It eliminates the “gap” at the end
of the automatic stay by extending the stay from 14 days to 30 days, and qualifies the automatic stay
by allowing the court to order otherwise. Security can be posted by bond or in other forms; as in the
present rule, the court must approve either the bond or a different form of security. And the security
can be posted on terms that continue from the time it is approved to the time specified in the bond
or security.

Subdivisions (a) through (d) of present Rule 62 are rearranged to bring related provisions
closer together, easing the reader’s path through the rule. The remaining subdivisions, (e) through
(h), are left unchanged. They were thoroughly explored in a memorandum prepared by Professor
Struve as Reporter for the Appellate Rules Committee, and were considered by the subcommittee.
In the end, it seemed better to leave them as they are.

The rearrangement of subdivisions (a) through (d) is so thorough that presentation in the
traditional over- and underline form can be hard to follow. That version is left to the end. First
comes the clean text of the rule as proposed for publication, including the Committee Note. The
Committee Note provides a deliberately spare explanation of the underlying purposes. A somewhat
more elaborate explanation follows, and it is then followed by the over- and underline version that
illustrates the changes and rearrangement of the rule text.

Rule 62 Proposed for Publication

Rule 62. Stay of Proceedings to Enforce a Judgment.

(a) Automatic Stay. Except as provided in Rule 62(c) and (d), execution on a judgment and
proceedings to enforce it are stayed for 30 days after its entry, unless the court orders
otherwise.

(b) Stay by Bond or Other Security. At any time after judgment is entered, a party may obtain a

stay by providing a bond or other security. The stay takes effect when the court approves the
bond or other security and remains in effect for the time specified in the bond or security.
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(c) No Automatic Stay of an Injunction, Receivership, or Patent-Accounting Order. Unless the
court orders otherwise, the following are not stayed after being entered, even if an appeal is
taken:

(1) an interlocutory or final judgment in an action for an injunction or a receivership; or
(2) a judgment or order that directs an accounting in an action for patent infringement.

(d) Injunction Pending an Appeal. While an appeal is pending from an interlocutory order or final
judgment that grants, continues, modifies, refuses, dissolves, or refuses to dissolve or modify
an injunction, the court may suspend, modify, restore, or grant an injunction on terms for
bond or other terms that secure the opposing party’s rights. If the judgment appealed from
is rendered by a statutory three-judge district court, the order must be made either:

(1) by that court sitting in open session; or
(2) by the assent of all its judges, as evidenced by their signatures.

* * *k k%

Committee Note

Subdivisions (a), (b), (c), and (d) of former Rule 62 are reorganized and the provisions for
staying a judgment are revised.

The provisions for staying an injunction, receivership, or order for a patent accounting are
reorganized by consolidating them in new subdivisions (c) and (d). There is no change in meaning.
The language is revised to include all of the words used in 28 U.S.C. § 1292(a)(1) to describe the
right to appeal from interlocutory actions with respect to an injunction, but subdivisions (c) and (d)
apply both to interlocutory injunction orders and to final judgments that grant, refuse, or otherwise
deal with an injunction.

New Rule 62(a) extends the period of the automatic stay to 30 days. Former Rule 62(a) set
the period at 14 days, while former Rule 62(b) provided for a court-ordered stay “pending disposition
of” motions under Rules 50, 52, 59, and 60. The time for making motions under Rules 50, 52, and
59, however, was later extended to 28 days, leaving an apparent gap between expiration of the
automatic stay and any of those motions (or a Rule 60 motion) made more than 14 days after entry
of judgment. The revised rule eliminates any need to rely on inherent power to issue a stay during
this period. Setting the period at 30 days coincides with the time for filing most appeals in civil
actions, providing a would-be appellant the full period of appeal time to arrange a stay by other
means. A thirty-day automatic stay also suffices in cases governed by a 60-day appeal period.

Amended Rule 62(a) expressly recognizes the court’s authority to dissolve the automatic stay
or supersede it by a court-ordered stay. One reason for dissolving the automatic stay may be a risk
that the judgment debtor’s assets will be dissipated. Similarly, it may be important to allow
immediate execution of a judgment that does not involve a payment of money. The court may
address the risks of immediate execution by ordering dissolution of the stay only on condition that
security be posted by the judgment creditor. Rather than dissolve the stay, the court may choose to
supersede it by ordering a stay that lasts longer or requires security.

Subdivision 62(b) carries forward in modified form the supersedeas bond provisions of

former Rule 62(d). A stay may be obtained under subdivision (b) at any time after judgment is
entered. Thus a stay may be obtained before the automatic stay has expired, or after the automatic
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stay has been lifted by the court. The new rule’s text makes explicit the opportunity to post security
in a form other than a bond. The stay takes effect when the court approves the bond or other security
and remains in effect for the time specified in the bond or security—a party may find it convenient
to arrange a single bond or other security that persists through completion of post-judgment
proceedings in the trial court and on through completion of all proceedings on appeal by issuance
of the appellate mandate. This provision does not supersede the opportunity for a stay under 28
U.S.C. § 2101(f) pending review by the Supreme Court on certiorari. Finally, subdivision (b)
changes the provision in former subdivision (d) that “an appellant” may obtain a stay. Under new
subdivision (b), “a party” may obtain a stay. For example, a party may wish to secure a stay pending
disposition of post-judgment proceedings after expiration of the automatic stay, not yet knowing
whether it will want to appeal.

Further Discussion

The Appellate Rules Committee took up Rule 62 at the suggestion of a member who was
interested in making it clear that a judgment debtor can secure a stay by posting continuing security,
whether as a bond or by other means, that will last from termination of the automatic stay through
completion of all acts by the court of appeals. This beginning led to a comprehensive report by
Professor Struve, Reporter for the Committee, examining many different aspects of Rule 62 stays.

The Civil Rules Committee first looked at Rule 62 in response to a question raised by a
district judge. The question grew from a complication in the relationship between automatic stays
and the authority to order a stay pending disposition of a post-judgment motion. The complication
arose from the Time Computation Project that led each of the several advisory committees to reset
many of the time periods set in the various sets of rules. Before the Time Project changes, Civil
Rules 50, 52, and 59 set the time for motions at 10 days after entry of judgment. Rule 62(a)
extinguished the automatic stay 10 days after entry of judgment. Rule 62(b) recognized authority
to issue a stay pending disposition of a motion under Rules 50, 52, 59, or 60. The Time Project reset
the time for motions under Rules 50, 52, or 59 at 28 days. It also reset expiration of the automatic
stay at 14 days after entry of judgment. The result was that the automatic stay expired half-way
through the time allowed to make a post-judgment motion. Rule 62(b), however, continued to
authorize a stay “pending disposition of any of” these motions. The judge submitted a suggestion
that Rule 62 should be amended to make it clear that a stay could be issued before a post-judgment
motion is made. The Committee decided against any immediate action. It believed that there is
inherent authority to issue a stay as part of the court’s necessary control over its own judgment. It
concluded that the usual conservative approach made it sensible to wait to see whether actual
problems might emerge in practice.

Consultation through the joint subcommittee led to consideration of many other questions.

The “gap” between expiration of the automatic stay and the later time allowed to make a
post-trial motion was addressed from the beginning. The simplest adjustment would be to rewrite
the rule to allow the court to enter a stay at any time. Several successive drafts included such a
provision. It was abandoned, however, as unnecessarily broad. Instead, reliance was placed on a
parallel amendment of Rule 62(a) that has carried through from the beginning of the subcommittee’s
work. The amendment extends the time of the automatic stay to 30 days. That time allows two days
beyond the time for making a post-trial motion, an advantage that could become important in cases
in which decisions whether to appeal may be affected by the absence of any post-trial motion. It also
provides a brief window to arrange security for a court-ordered stay.
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The possible disadvantage of extending the automatic stay is the risk that it will become
easier to take steps to defeat any execution. That risk is addressed at the end of proposed Rule 62(a):
the automatic stay takes hold “unless the court orders otherwise.” The court may dissolve the stay,
perhaps on condition that the judgment creditor post security for injuries caused by execution of a
judgment that is later modified, set aside, or reversed. Or the court may supersede the automatic stay
by ordering a stay on different terms, most likely by including some form of security to protect the
judgment creditor.

The single-security question turned attention to present Rule 62(d)’s provisions for a stay by
supersedeas bond. An attempt to post a single bond to cover a stay both during post-judgment
proceedings and during an appeal might run afoul of the present rule language that recognizes this
procedure “If an appeal is taken,” and directs that “[t]he bond may be given upon or after filing the
notice of appeal.” Proposed Rule 62(b) allows a single bond or other security by enabling a party
to obtain a stay by providing a bond “[a]t any time after judgment is entered.” Proposed Rule 62(b)
also explicitly recognizes “a bond or other security.”

Consideration of the stay by supersedeas bond raised the question whether there is an
absolute right to a stay. Practitioners report a belief that this provision establishes a right to stay
execution on posting a satisfactory bond. This belief may be supported by the rule text: “the
appellant may obtain a stay by supersedeas bond * * *.” There may be some offsetting implication
in the further provision that the stay takes effect when the court approves the bond, although
approval may be limited to considering the amount of the security, the form of the bond, and the
assurance that the bond can be made good. This question was discussed at length. Successive
proposed drafts recognized authority to refuse a stay for good cause even if adequate security is
tendered. Butinthe end, ongoing practice and understanding prevailed. Proposed Rule 62(b) carries
forward the critical language of present Rule 62(d): “The stay takes effect when the court approves
the bond” or other security. This course means that present practice carries forward, including
whatever measure of discretion the cases recognize to allow a stay on less than full security in
exceptional circumstances.

The final major decision was to reorganize and carry forward the provisions in present
Rule 62(a) and (c) for stays of judgments in an action for an injunction or a receivership, or
judgments directing an accounting in an action for patent infringement. They are joined in proposed
subdivision (d). One change is proposed. Present Rule 62(c) incorporates some, but not all, of the
words used in the interlocutory injunction appeal statute, 28 U.S.C. § 1292(a)(1). The Rule refers
to “an interlocutory order or final judgment that grants, dissolves, or denies an injunction.” The
formulain 8 1292(a)(1) is more elaborate. Although the Committee is not aware of any difficulties
arising from the differences, it has seemed wise to forestall any arguments about appeals from orders
that “continue” or “modify” an injunction.

Over- and Underline Rule 62(a) through (d)
Rule 62. Stay of Proceedings to Enforce a Judgment
(a) Automatic Stay.;Exceptions—for Injunctions; Receiverships;andPatentAccountings:
Except as provided in Rule 62(c) and (d), stateeHn-thistule; 6 execution may-tsste on a

judgment;reray and proceedings be-taken to enforce it; are stayed for 30 days trtH-14
days—have#paeeed after |ts entry unless the court orders otherwrse Buttrﬁtees—theeetrrtefders
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(b) Stay by Bond or Other Security. At any time after judgment is entered, a party may obtain a

stay by providing a bond or other security. The stay takes effect when the court approves the
bond or other security and remains in effect for the time specified in the bond or security.

(c) No Automatic Stay of an Injunction, Receivership, or Patent-Accounting Order. Unless the
court orders otherwise, the following are not stayed after being entered, even if an appeal is
taken:

(1) an interlocutory or final judgment in an action for an injunction or receivership; or
(2) a judgment or order that directs an accounting in an action for patent infringement.

(de) Injunction Pending an Appeal. While an appeal is pending from an interlocutory order or
final judgment that grants, continues, modifies, refuses, dissolves, or denies refuses to
dissolve or modify an injunction, the court may suspend, modify, restore, or grant an
injunction on terms for bond or other terms that secure the opposing party’s rights. If the
judgment appealed from is rendered by a statutory three-judge district court, the order must
be made either:

(1) by that court sitting in open session; or
(2) by the assent of all its judges, as evidenced by their signatures.
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C. RULE 5: E-SERVICE AND E-FILING

The Standing Committee Subcommittee on matters electronic has suspended operations. The
several advisory committees, however, have cooperated in carrying forward consideration of the
ways in which the several sets of rules should be revised to reflect the increasing dominance of
electronic means of preserving and communicating information. For the Civil Rules, the Advisory
Committee initially worked through to recommendations to publish three rules amendments for
comment in August 2015: Rule 5(d)(3) on electronic filing; Rule 5(b)(2)(E) on electronic service,
with the corresponding abrogation of Rule 5(b)(3) on using the court’s transmission facilities
((b)(2)(E) would supersede it); and Rule 5(d)(1) on using the Notice of Electronic Filing as a
certificate of service. But continuing exchanges with the other advisory committees showed that
further work was needed to achieve as much uniformity as possible in language, and at times in
meaning. Much of the work has involved the Criminal Rules Committee. Criminal Rule 49 now
invokes the Civil Rules on filing and service. The Criminal Rules Committee has worked long and
hard to create a new and self-contained Rule 49 that will be independent of the Civil Rules. They
have welcomed close collaboration with the Civil Rules e-representatives in their Subcommittee
deliberations. The result has been great progress that has improved the earlier Civil Rules drafts.

There are powerful reasons to make Civil Rule 5 and Criminal Rule 49 as nearly identical
as possible, recognizing that the different circumstances of criminal prosecutions may at times
warrant differences in substance and that the different structural and linguistic context of the full sets
of rules may at times warrant differences in expression. The value of uniform expression extends
beyond the Civil and Criminal Rules to include the Appellate and Bankruptcy Rules as well. But
it has not seemed useful to attempt to restructure the Appellate, Bankruptcy, and Civil Rules to
emulate the structure of the all-new Criminal Rule 49. All four advisory committees have
cooperated in achieving what all believe to be the fullest desirable level of uniformity.

Before turning to the present proposals, it may be useful to provide a brief reminder of
broader possibilities that have been put aside.

Earlier work considered an open-ended rule that would equate electrons with paper in two
ways. The first provision would state that a reference to information in written form includes
electronically stored information. The second provision would state that any action that can or must
be completed by filing or sending paper may also be accomplished by electronic means. Each
provision would be qualified by an “unless otherwise provided” clause. Reviewing these proposals
against the full set of Civil Rules showed that it is still too early to attempt to adopt them as a general
approach, even with exceptions—determining what exceptions to make would be difficult, and there
were likely to be many of them.

A subset of these questions was considered again in preparing the present proposal. The
Rules were scanned for words that direct one party to communicate with another party by means that
might, or might not, embrace e-communication. There are several of these words, and they appear
in many places. The most obvious example is “mail.” Other familiar words include deliver
(delivery); send; and notify (notice). Somewhat less familiar words include “provide”; “return[,
sequester, ordestroy]” “supplement or correct”; and “furnish.” Other words seem to imply tangible
embodiment in paper, most commonly “written” and “writing.” Taking on all of these provisions
now would needlessly delay completion of the present e-filing and e-service proposals. Practice is
adjusting comfortably to the electronic era. There will be time enough for a separate project to
consider which circumstances justify, or perhaps even require, communicating or acting by electronic
means.
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A related general question involves electronic signatures. Many local rules address this
question now, often drawing from a Model Rule. A proposal to amend the Bankruptcy Rules to
address electronic signatures was published and then withdrawn. There did not seem to be much
difficulty with treating an electronic filing by an authorized user of the court’s e-filing system as the
filer’ssignature. But difficulty was encountered in dealing with papers signed by someone other than
the authorized filer. Affidavits and declarations are common examples, as are many forms of
discovery responses. The several advisory committees share the view that it is too early to take on
e-signatures in a general way. Draft Rule 5(d)(3) does provide that the user name and password of
an attorney of record, together with the attorney’s name on a signature block, serves as the attorney’s
signature.

Rule 5(d)(3): Electronic Filing

The Rule 5(d)(3) amendment would establish a uniform national rule that makes e-filing
mandatory except for filings made by a person not represented by an attorney, and with a further
exception that paper filing must be allowed for good cause and may be required or allowed for other
reasons by local rule. A person not represented by an attorney may file electronically only if allowed
by court order or local rule, and can be required to do so only by court order or by a local rule that
includes reasonable exceptions. And the user name and password of an attorney of record, along
with the attorney’s name on a signature block, serves as the attorney’s signature.

This proposal rests on the advantages that e-filing brings to the court and the parties. Local
rules in most districts already require attorneys to file electronically. The risks of mistakes have been
reduced by growing familiarity with, and competence in, electronic communication. At the same
time, deliberation in consultation with other advisory committees showed that the general mandate
should not extend to pro se parties. Although pro se parties are thus generally exempted from the
requirement, the proposal allows them access to e-filing by local rule or court order. This treatment
recognizes that some pro se parties have already experienced success with e-filing, and reflects an
expectation that the required skills and access to electronic systems will expand. The courtand other
parties will share the benefits when pro se litigants can manage e-filing. Finally, the proposal allows
a court to require e-filing by an unrepresented party. This provision is designed to support existing
programs that direct e-filing in collateral proceedings brought by prison inmates. But e-filing can
be required only by court order or by a local rule that includes reasonable exceptions. The language
that a local rule must include reasonable exceptions is taken almost verbatim from present
Rule 5(d)(3). It will protect against local-rule requirements that might impede access to courts, a
concern that had troubled the Criminal Rules Committee with respect to habeas corpus and § 2255
proceedings.

Rule 5. Serving and Filing Pleadings and Other Papers
(d) Filing ***

(2) Nonelectronic Filing HowFiling-is Made—In-General. A paper not filed electronically is
filed by delivering it:

(A) to the clerk; or
(B) to a judge who agrees to accept it for filing, and who must then note the filing date on
the paper and promptly send it to the clerk.

(3) Electronic Filing and Signing ;or-¥erification.
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(A) By a Represented Person—Generally Required,; Exceptions. Acetttmay bytocatrle;
A person represented by an attorney must

aHowpaperstobefed stgned,orverified
file electronically, unless nonelectronic filing is allowed by the court for good cause

or IS aIIowed or reqmred by local rule bye}eefreﬁr&meaﬁs—that—&r&eeﬁﬁsteﬁ{—wﬁh

(B) By an Unrepresented Person—When Allowed or Required. A person not represented by
an attorney:

(i) may file electronically only if allowed by court order or by local rule; and

(ii) may be required to file electronically only by court order, or by a local rule that
includes reasonable exceptions.

(C) Signing. The user name and password of an attorney of record, together with the
attorney’s name on a signature block, serves as the attorney’s signature.

(D) Same as a Written Paper. A paper filed electronically trecomphanee-with-atocatrute

is a written paper for purposes of these rules.

Committee Note

Electronic filing has matured. Most districts have adopted local rules that require electronic
filing, and allow reasonable exceptions as required by the former rule. The time has come to seize
the advantages of electronic filing by making it generally mandatory in all districts for a person
represented by an attorney. But exceptions continue to be available. Nonelectronic filing must be
allowed for good cause. And alocal rule may allow or require nonelectronic filing for other reasons.

Filings by a person not represented by an attorney are treated separately. Itis not yet possible
to rely on an assumption that pro se litigants are generally able to seize the advantages of electronic
filing. Encounters with the court’s system may prove overwhelming to some. Attempts to work
within the system may generate substantial burdens on a pro se party, on other parties, and on the
court. Rather than mandate electronic filing, filing by pro se litigants is left for governing by local
rules or court order. Efficiently handled electronic filing works to the advantage of all parties and
the court. Many courts now allow electronic filing by pro se litigants with the court’s permission.
Such approaches may expand with growing experience in these and other courts, along with the
growing availability of the systems required for electronic filing and the increasing familiarity of
most people with electronic communication. Room is also left for a court to require electronic filing
by a pro se litigant by court order or by local rule. Care should be taken to ensure that an order to file
electronically does not impede access to the court, and reasonable exceptions must be included in
alocal rule that requires electronic filing by a pro se litigant. Inthe beginning, this authority is likely
to be exercised only to support special programs, such as one requiring e-filing in collateral
proceedings by pro se prisoners.

The user name and password of an attorney of record, together with the attorney’s name on
a signature block, serves as the attorney’s signature.
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Clean Rule Text
Rule 5. Serving and Filing Pleadings and Other Papers
(d) FILING. ***
(2) Nonelectronic Filing. A paper not filed electronically is filed by delivering it:
(A) to the clerk; or

(B) to a judge who agrees to accept it for filing, and who must then note the filing date on
the paper and promptly send it to the clerk.

(3) Electronic Filing and Signing.

(A) By a Represented Person—Generally Required,; Exceptions. A person represented by
an attorney must file electronically, unless nonelectronic filing is allowed by the court
for good cause or is allowed or required by local rule.

(B) By an Unrepresented Person—When Allowed or Required. A person not represented by
an attorney:

(i) may file electronically only if allowed by court order or by local rule; and

(ii) may be required to file electronically only by court order, or by a local rule that
includes reasonable exceptions.

(C) Signing. The user name and password of an attorney of record, together with the
attorney’s name on a signature block, serves as the attorney’s signature.

(D) Same as a Written Paper. A paper filed electronically is a written paper for purposes of
these rules.

Rule 5(b)(2)(E): e-Service

Present Rule 5(b)(2)(E) allows service by electronic means only if the person to be served
consented in writing. It is complemented by Rule 5(b)(3), which provides that a party may use the
court’s transmission facilities to make electronic service "[i]f a local rule so authorizes." The
proposal deletes the requirement of consent when service is made through the court’s transmission
facilities on a registered user. It also abrogates Rule 5(b)(3) as no longer necessary.

Consent continues to be required for electronic service in other circumstances, whether the
person served is a registered user or not. A registered user might consent to service by other
electronic means for papers that are not filed with the court. In civil litigation, a common example
is provided by discovery materials that must not be filed until they are used in the action or until the
court orders filing. A pro se litigant who is not a registered user—and very few now are—is
protected by the consent requirement. In either setting, consent may be important to ensure effective
service. The terms of consent can specify an appropriate address and format, and perhaps other
matters as well.
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Rule 5. Serving and Filing Pleadings and Other Papers
(b) Service: How Made. * * *
(2) Service in General. A paper is served under this rule by:
(A) handing it to the person * * *
(E) sending it to a registered user by filing it with the court’s electronic-filing
system or sending it by other electronic means tf that the person
consented to in writing—in either of which events service is complete

upon-transmsston filing or sending, but is not effective if the serving
party learns that it did not reach the person to be served; or * * *

Committee Note

Provision for electronic service was first made when electronic communication was not as
widespread or as fully reliable as it is now. Consent of the person served to receive service by
electronic means was required as a safeguard. Those concerns have substantially diminished, but
have not disappeared entirely, particularly as to persons proceeding without an attorney.

The amended rule recognizes electronic service on a registered user by filing with the court’s
electronic-filing system. A court may choose to allow registration only with the court’s permission.
But a party who registers will be subject to service by filing with the court’s system unless the court
provides otherwise. With the consent of the person served, electronic service also may be made by
means that do not use the court’s system. Consent can be limited to service at a prescribed address
or in a specified form, and may be limited by other conditions.

Because Rule 5(b)(2)(E) now authorizes service by filing with the court’s electronic-filing
system as a uniform national practice, Rule 5(b)(3) is abrogated. It is no longer necessary to rely on
local rules to authorize such service.

Clean Rule Text
Rule 5. Serving and Filing Pleadings and Other Papers
(b) Service: How Made. * * *
(2) Service in General. A paper is served under this rule by:
(A) handing it to the person * * *
(E) sending it to a registered user by filing it with the court’s electronic-filing
system or sending it by other electronic means that the person
consented to in writing—in either of which events service is complete

upon filing or sending, but is not effective if the serving party learns
that it did not reach the person to be served; or * * *
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Permission to Use Court’s Facilities: Abrogating Rule 5(b)(3)

This package includes a proposal to abrogate Rule 5(b)(3) to reflect the amendment of
Rule 5(b)(2)(E) that allows service on a registered user by filing with the court’s electronic-filing
system without requiring consent. Rule 5(b)(3) reads:

(3) Using Court Facilities. 1f alocal rule so authorizes, a party may use the court’s
transmission facilities to make service under Rule 5(b)(2)(E).

The basic reason to abrogate (b)(3) is to avoid the seeming inconsistency of authorizing
service by filing with the court’s system in (b)(2)(E) and then requiring authorization by a local rule
as well. Probably there is no danger that a local rule might opt out of the national rule, but
eliminating (b)(3) would ensure that none will. It remains important to ensure that a court can refuse
to allow a particular person to become a registered user. It may be safe to rely on the Committee
Note to (b)(2)(E), with added support in a Committee Note explaining the abrogation of (b)(3).

The published proposal would look like this:

Committee Note

Rule 5(b)(3) is abrogated. As amended, Rule 5(b)(2)(E) directly authorizes service on a
registered user by filing with the court’s electronic-filing system. Local rule authority is no longer
necessary. The court retains inherent authority to deny registration or to qualify a registered user’s
participation in service through the court’s facilities.

Notice of Electronic Filing as Proof of Service

Rule 5(d)(1) was amended in 1991 to require a certificate of service. It did not specify any
particular form. Many lawyers include a certificate of service at the end of any paper filed in the
court’s electronic filing system and served through the court’s transmission facilities. This practice
can be made automatic by amending Rule 5(d)(1) to provide that a Notice of Electronic Filing
constitutes a certificate of service on any party served by the court’s electronic-filing system. The
draft amendment does that, retaining the requirement for a certificate of service following service
by other means.

Treating the Notice of Electronic Filing as the certificate of service will not save many
electrons. The certificates generally included in documents electronically filed and served through
the court’s facilities are brief. It may be that cautious lawyers will continue to include them. But
there is an opportunity for some saving, and protection for those who would forget to add the
certificate to the original document, whether the protection is against the burden of generating and
filing a separate document or against forgetting to file a certificate at all. Other parties will be spared
the need to check court files to determine who was served, particularly in cases in which all parties
participate in electronic filing and service.

The Notice of Electronic Filing automatically identifies the means, time, and e-address where
service was made and also identifies the parties who were not authorized users of the court’s
electronic-filing system, thus flagging the need for service by other means. There might be some
value in amending Rule 5(d)(1) further to require that the certificate for service by other means
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specify the date and manner of service; the names of the persons served; and the address where
service was made. Still more detail might be required. The Committee considered this possibility
but decided that there is no need to add this much detail to rule text. Lawyers seem to be managing
nicely without it.

The draft considered by the Committee included, as a subject for discussion, a further
provision that the Notice of Electronic Filing is not a certificate of service if “the serving party learns
that it did not reach the person to be served.” That formula appears in Rule 5(b)(2)(E), both now and
in the proposed revision. The Committee concluded that this caution need not be duplicated in
Rule 5(d)(1). Learning that the attempted e-service did not work means there is no service. No
service, no certificate of service.

Rule 5. Serving and Filing Pleadings and Other Papers
(d) FILING.
(1) Required Filings: Certificate of Service.
(A) Papers after the Complaint. Any paper after the complaint that is required to be served
—togetherwith-acertificate-ofserviee— must be filed within a reasonable time after

service. But disclosures under Rule 26(a)(1) or (2) and the following discovery
requests and responses must not be filed * * *,

(B) Certificate. A certificate of service must be filed within a reasonable time after service,
but a notice of electronic filing constitutes a certificate of service on any person
served by the court’s electronic-filing system.

Committee Note

The amendment provides that a notice of electronic filing generated by the court’s CM/ECF
system is a certificate of service on any person served by the court’s electronic-filing system. But
if the serving party learns that the paper did not reach the party to be served, there is no service under
Rule 5(b)(2)(E) and there is no certificate of the (nonexistent) service.

When service is not made by filing with the court’s electronic filing system, a certificate of
service must be filed and should specify the date as well as the manner of service.

Clean Rule Text
(d) FILING.
(1) Required Filings: Certificate of Service.
(A) Papers after the Complaint. Any paper after the complaint that is required to be served
must be filed within a reasonable time after service. But disclosures under
Rule 26(a)(1) or (2) and the following discovery requests and responses must not be
filed * * *,
(B) Certificate. A certificate of service must be filed within a reasonable time after service,

but a notice of electronic filing constitutes a certificate of service on any person
served by the court’s electronic-filing system.
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Rule 5. Serving and Filing Pleadings and Other Papers
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(b) Service: How Made. * * *

(2) Service in General. A paper is served under this rule by:
(A) handing it to the person * * *

(E) sending it to a registered user by filing it with the court’s electronic-filing
system or sending it by other electronic means that the person
consented to in writing—in either of which events service is complete
upon filing or sending, but is not effective if the serving party learns
that it did not reach the person to be served; or * * *

(d) Filing * * *
(1) Required Filings: Certificate of Service.

(A) Papers after the Complaint. Any paper after the complaint that is required to be served
must be filed within a reasonable time after service. But disclosures under
Rule 26(a)(1) or (2) and the following discovery requests and responses must not be
filed * * *.

(B) Certificate. A certificate of service must be filed within a reasonable time after service,
but a notice of electronic filing constitutes a certificate of service on any person
served by the court’s electronic filing system.

(2) Nonelectronic Filing. A paper not filed electronically is filed by delivering it:

(A) to the clerk; or

(B) to a judge who agrees to accept it for filing, and who must then note the filing date on
the paper and promptly send it to the clerk.

(3) Electronic Filing and Signing.
(A) By a Represented Person—Generally Required; Exceptions. A person represented by
an attorney must file electronically, unless nonelectronic filing is allowed by the court

for good cause or is allowed or required by local rule.

(B) By an Unrepresented Person—When Allowed or Required. A person not represented by
an attorney:

(i) may file electronically only if allowed by court order or by local rule, and
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(ii) may be required to file electronically only by court order, or by a local rule that
includes reasonable exceptions.

(C) Signing. The user name and password of an attorney of record, together with the
attorney’s name on a signature block, serves as the attorney’s signature.

(D) Same as Written Paper. A paper filed electronically is a written paper for purposes of
these rules.
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II. RECOMMENDATION FOR APPROVAL: PILOT PROJECTS

One of the conclusions reached in the process of developing the rule amendments that
became effective on December 1, 2015, was that additional innovations in civil litigation may be
more likely if they are tested first in a series of pilot projects. To pursue the possible development
of such pilot projects, a subcommittee was formed consisting of Jeff Sutton, John Bates, Paul
Grimm, Neil Gorsuch, Amy St. Eve, John Barkett, Parker Folse, Virginia Seitz, Ed Cooper, and
Dave Campbell. Judge Phil Martinez from the Judicial Conference Committee on Court
Administration and Case Management (CACM) was added as a liaison to the subcommittee. The
subcommittee’s charge is to investigate pilot projects already completed in other locations and
recommend possible pilot projects for federal courts.

The subcommittee reported on its work at the January 2016 Standing Committee meeting.
At that time, the subcommittee had made contact with the National Center for State Courts, the
Institute for Advancement of the American Legal System (IAALS), the Conference of State Court
Chief Justices, and various innovative federal courts, and had conducted reviews of pilot projects
in ten states. Summaries of the subcommittee’s findings were included in the January materials.

Since the January meeting, the subcommittee has held focus-group discussions with lawyers
and judges from courts in Colorado, Arizona, and Canada, which all use enhanced initial disclosures.
Summaries of the Colorado and Arizona discussions are included as Exhibits 1 and 2 to this report.
The subcommittee has also collected and reviewed much additional information, including a
recently-proposed revision to Arizona’s longstanding enhanced disclosure rule, a recently-revised
portion of a joint project by IAALS and the American College of Trial Lawyers recommending more
robust initial disclosures, reactions to and comments on a 1993 proposed amendment to the Federal
Rules of Civil Procedure to require enhanced initial disclosures, articles from a 1997 symposium
concerning the initial disclosure efforts of the early 1990s, the robust initial disclosure rules used in
various states (Ex. 3), and arecent FJC report titled “A Study of Civil Case Disposition Time in U.S.
District Courts” (EX. 4).

The subcommittee has concluded that two specific pilot projects should be implemented in
federal district courts, one focused on enhanced initial disclosures and the other on expedited case
management. Descriptions of these proposed pilot programs are provided below. The Civil Rules
committee concurred in the pursuit of these pilot projects at its April 2016 meeting.

The subcommittee believes that more robust initial disclosure requirements could help reduce
the cost and delay of civil litigation. This belief is based on several sources: (a) the employment
protocol pilot project currently underway, which requires more substantial initial disclosures in
employment cases and, according to a study completed by the FJC and described at the January
meeting, appears to be reducing discovery disputes; (b) the Colorado Civil Access Pilot Project,
which included more robust initial disclosures and was found, in a study by IAALS, to have reduced
time to disposition of civil cases (the Colorado courts have now adopted the initial disclosures as part
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of their civil rules); (c) the Arizona enhanced disclosure rule, which has been in place for more than
twenty years and generally is preferred by Arizona lawyers over the federal rules; and (d) the rather
obvious conclusion that civil litigation will be resolved more quickly and less expensively if relevant
information is disclosed earlier and with less discovery practice.

The subcommittee also believes that expedited case management practices could help reduce
the cost and delay of civil litigation. Many studies have found that cases are resolved more quickly
and with less cost when judges intervene early, actively manage cases, set reasonable but efficient
discovery schedules, set firm trial dates, and resolve disputes quickly. The purpose of the second
pilot is to implement these practices in the pilot districts, with specific time goals and focused
training for judges, measuring case disposition times and other relevant milestones as the pilot
progresses. The pilot would test how effectively these proven case management practices can be
implemented in various districts through specific time goals and focused training.

Authority to engage in these pilot projects is found in several places. Civil Rule 16(b)(3)
authorizes a district court to enter a scheduling order that addresses several relevant subjects:
deadlines for the litigation, the timing of disclosures and the extent of discovery, the disclosure of
ESI, procedures for prompt resolution of discovery disputes, and “other appropriate matters.” Rule
26(b)(2)(C) authorizes the court, on its own, to limit the frequency or extent of discovery,
considering whether information can be obtained from other sources that are more convenient, less
burdensome, or less expensive. And 28 U.S.C. § 331 authorizes the Judicial Conference to “carry
on a continuous study of the operation and effect of the general rules of practice and procedure” used
in the federal courts, and to recommend “[s]Juch changes in and additions to those rules as the
Conference may deem desirable to promote simplicity in procedure, fairness in administration, the
just determination of litigation, and the elimination of unjustifiable expense and delay][.]”

A. MANDATORY INITIAL DISCOVERY PILOT PROJECT

1. Standing Order. This pilot project would be implemented through a standing order
issued in each of the pilot districts. Our current draft of the order, which includes comments
received during the Civil Rules committee meeting in April, is as follows:

“The Court is participating in a pilot project that requires mandatory initial
discovery in all civil cases other than cases exempted by Rule 26(a)(1)(B), patent cases
governed by a local rule, and cases transferred for consolidated administration in the
District by the Judicial Panel on Multidistrict Litigation. The discovery obligations
addressed in this Standing Order encompass the disclosures required by Rule 26(a)(1)
~ separate disclosures under Rule 26(a)(1) therefore are not required and are framed
as court-ordered mandatory initial discovery pursuant to the Court’s inherent authority
to manage cases and Rule 16(b)(3)(B)(ii), (iii), and (vi). Unlike initial disclosures
required by current Rule 26(a)(1)(A) & (C), this Standing Order does not allow the
parties to opt out.
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A. Instructions to Parties.

1. The parties are ordered to respond to the following mandatory
initial discovery requests before initiating any further discovery in this case.
Further discovery will be as ordered by the Court. Each party’s response must
be based on the information then reasonably available to it. A party is not
excused from providing its response because it has not fully investigated the
case or because it challenges the sufficiency of another party’s response or
because another party has not provided a response. Responses must be signed
under oath by the party certifying that it is complete and correct as of the time
it was made, based on the party’s knowledge, information, and belief formed
after a reasonable inquiry, and signed under Rule 26(g) by the attorney.

2. The parties must provide the requested information as to facts
that are relevant to the parties’ claims and defenses, whether favorable or
unfavorable, and regardless of whether they intend to use the information in
presenting their claims or defenses. If a party limits the scope of its response on
the basis of any claim of privilege or work product, the party must produce a
privilege log as required by Rule 26(b)(5) unless the parties agree or the court
orders otherwise. If a party limits its response on the basis of any other
objection, it must explain with particularity the nature of the objection and its
legal basis, and provide a fair description of the information being withheld.

3. All parties must file answers, counterclaims, crossclaims, and
replies within the time set forth in Rule 12(a)(1)(A), (B), and (C) even if they
have filed or intend to file a motion to dismiss or other preliminary motion.
Fed. R. Civ. P. 12(a)(4). But the court may [for good cause] defer the time to
answer, counterclaim, crossclaim, or reply while it considers a motion to
dismiss [for lack of subject-matter jurisdiction, personal jurisdiction, sovereign
immunity, or absolute immunity of a public official]. The time can be set by
the court at any time no later than the time set by paragraph 4, measured from
entry of the order that decides the motion. [If the court does not set a time, it
is set by paragraph 4 as measured from entry of the order that decides the
motion].

4. A party seeking affirmative relief must serve its responses to the
mandatory initial discovery no later than 30 days after the filing of the first
pleading made in response to its complaint, counterclaim, crossclaim, or third-
party complaint. A party filing a responsive pleading, whether or not it also
seeks affirmative relief, must serve its initial discovery responses no later than
30 days after it files its responsive pleading. However, (2) no initial discovery
responses need be served if the Court approves a written stipulation by the
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parties that no discovery will be conducted in the case; and (b) initial discovery
responses may be deferred, one time, for 30 days if the parties jointly certify to
the Court that they are seeking to settle their dispute and have a good faith
belief that the dispute will be resolved within 30 days of the due date for their
responses.

5. Initial responses to these mandatory discovery requests shall be
filed with the Court on the date when they are served; provided, that
voluminous attachments need not be filed, nor are parties required to file
documents thatare produced in lieu of identification pursuant to paragraphs (B)
(3), (5), or (6) below. Supplemental responses shall be filed with the Court if
they are served prior to the scheduling conference held under Rule 16(b), but
any later supplemental responses need not be filed, although the party serving
the supplemental response shall file a notice with the Court that a supplemental
response has been served.

6. The duty of mandatory initial discovery set forth in this Order
is a continuing duty, and each party must serve supplemental responses when
new or additional information is discovered or revealed. A party must serve
such supplemental responses in a timely manner, but in any event no later than
30 days after the information is discovered by or revealed to the party. If new
information is revealed in a written discovery response or a deposition in a
manner that reasonably informs all parties of the information, the information
need not be presented in a supplemental response.

7. The Court normally will set a deadline in its Rule 16(b) case
management order for final supplementation of responses, and full and
complete supplementation must occur by the deadline. In the absence of such
a deadline, full and complete supplementation must occur no later than 90 days
before the final pre-trial conference.

8. During their Rule 26(f) conference, the parties must discuss the
mandatory initial discovery responses and seek to resolve any limitations they
have made or intend to make in their responses. The parties should include in
the Rule 26(f) report to the Court a description of their discussions. The report
should describe the resolution of any limitations invoked by either party in its
response, as well as any unresolved limitations or other discovery issues.

9. Production of information under this Standing Order does not
constitute an admission that information is relevant, authentic, or admissible.
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10. Rule 37(c)(1) shall apply to mandatory discovery responses
required by this Order.

B. Mandatory Initial Discovery Requests.

1. State the names and, if known, the addresses and telephone
numbers of all persons whom you believe are likely to have discoverable
information relevant to any party’s claims or defenses, and provide a fair
description of the nature of the information each such person is believed to
POSSESS.

2. State the names and, if known, the addresses and telephone
numbers of all persons whom you believe have given written or recorded
statements relevant to any party’s claims or defenses. Unless you assert a
privilege or work product protection against disclosure under applicable law,
attach a copy of each such statement if it is in your possession, custody, or
control. If not in your possession, custody, or control, state the name and, if
known, the address and telephone number of each person whom you believe
has custody of a copy.

3. List the documents, electronically stored information (“ESI”),
tangible things, land, or other property known by you to exist, whether or not
in your possession, custody or control, that you believe may be relevant to any
party’s claims or defenses. To the extent the volume of any such materials
makes listing them individually impracticable, you may group similar
documents or ESI into categories and describe the specific categories with
particularity. Include in your response the names and, if known, the addresses
and telephone numbers of the custodians of the documents, ESI, or tangible
things, land, or other property that are not in your possession, custody, or
control. For documents and tangible things in your possession, custody, or
control, you may produce them with your response, or make them available for
inspection on the date of the response, instead of listing them. Production of
ESI will occur in accordance with paragraph (C)(2) below.

4. For each of your claims or defenses, state the facts relevant to
it and the legal theories upon which it is based.

5. Provide a computation of each category of damages claimed by
you, and a description of the documents or other evidentiary material on which
it is based, including materials bearing on the nature and extent of the injuries
suffered. You may produce the documents or other evidentiary materials with
your response instead of describing them.
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6. Specifically identify and describe any insurance or other
agreement under which an insurance business or other person or entity may be
liable to satisfy all or part of a possible judgment in the action or to indemnify
or reimburse a party for payments made by the party to satisfy the judgment.
You may produce a copy of the agreement with your response instead of
describing it.

7. A party receiving the list described in Paragraph 3, the
description of materials identified in Paragraph 5, or a description of
agreements referred to in Paragraph 6 may request more detailed or thorough
responses to these mandatory discovery requests if it believes the responses are
deficient. When the court has authorized further discovery, a party may also
serve requests pursuant to Rule 34 to inspect, copy, test, or sample any or all
of the listed or described items to the extent not already produced in response
to these mandatory discovery requests, or to enter onto designated land or other
property identified or described.

C. Disclosure of Hard-Copy Documents and ESI.

1. Hard-Copy Documents. Hard-copy documents must be
produced as they are kept in the usual course of business.

2. ESI.

a. Duty to Confer. When the existence of ESI is disclosed
or discovered, the parties must promptly confer and attempt to agree on matters
relating to its disclosure and production, including:

I. requirements and limits on the preservation,
disclosure and production of ESI;

ii. appropriate ESI searches, including custodians
and search terms, or other use of technology-assisted review;

iii. the form in which the ESI will be produced.

b. Resolution of Disputes. If the parties are unable to
resolve any dispute regarding ESI and seek resolution from the Court, they
must present the dispute in a single joint motion or, if the Court directs, in a
conference call with the Court. Any joint motion must include the parties’
positions and the separate certification of counsel required under Rule 26(g).
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C. Production of ESI. Unless the parties agree or the Court orders
otherwise, a party must produce the ESI identified under paragraph (B)(3)
within 40 days after serving its initial discovery response. Absent good cause,
no party need produce ESI in more than one form.

d. Presumptive Form of Production. Unless the parties agree or the
Court orders otherwise, a party must produce ESI in the form requested by the
receiving party. If the receiving party does not specify a form, the producing
party may produce the ESI in any reasonably usable form that will enable the
receiving party to have the same ability to access, search, and display the ESI
as the producing party.”

2. User’s Manual. The pilot project will require something of a “user’s manual” for the
pilot judges, The precise form of that manual has not been developed, but it would include the
following kinds of instructions:

Pilot judges should hold initial case management conferences under Rule 16(b) within the
time specified in Rule 16(b)(2). Judges should discuss with the parties their compliance with the
mandatory discovery obligations set forth in the Standing Order, resolve any disputes, and set a date
for full and complete supplementation of responses.

Judges may alter the time for mandatory initial discovery responses upon a showing of good
cause, but this should not be a frequent event. Early discovery responses are critical to the purposes
of this pilot program.

Judges should make themselves available for prompt resolution of discovery disputes. Itis
recommended that judges require parties to contact the Court for a pre-motion conference, as
identified in Rule 16(b)(3)(B)(v), before filing discovery motions. If discovery motions are
necessary, they should be resolved promptly.

Courts should vigorously enforce mandatory discovery obligations. Experience in states with
robust initial disclosure requirements has shown that diligent enforcement by judges is the key to an
effective disclosure regime. Rule 37 governs sanctions.

3. Timing, Participation, and Other Issues.
We propose that the initial disclosure pilot project be approved by the Standing Committee
at its June meeting. Additional details will need to be worked out, but our hope is that this pilot can

be launched in 2017. We will seek the agreement of CACM and the FJC, and approval by the
Judicial Conference in September.
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We think that at least three to five districts should participate. One small district has already
volunteered.

To participate in this pilot, district courts must be willing to make the pilot’s requirements
mandatory. We have debated whether to require that all judges in the pilot districts be willing to
participate. On one hand, complete participation would avoid skewing the results of the pilot
through self-selection by judges, and would present a better prospect of culture change — one of the
goals of the pilot. On the other hand, requiring participation by all judges might mean that larger
districts do not participate. We would appreciate your thoughts on this issue.

One other issue was discussed at the civil rules committee meeting. The subcommittee’s
original draft required that answers be filed and mandatory disclosures be made in every case, even
when motions to dismiss have been filed. Some expressed the view that exceptions should be
allowed for motions raising jurisdictional or immunity issues, and language has been added to
paragraph 1(A)(3) of the standing order to reflect this possibility. The counter-argument is that
permitting any exceptions for motions to dismiss will only encourage such motions and delay the
disclosures required by the pilot, defeating in part the purpose of prompt and complete disclosures
early in every case. We would appreciate your thoughts on this issue as well.

B. EXPEDITED PROCEDURES PILOT
1. Description of Pilot Project

The goal of the Civil Rules is to further the “just, speedy, and inexpensive determination of
every action.” Case resolution that is not speedy and inexpensive often will not be just. This pilot
will involve all civil cases where discovery and trial are possible (it will not include cases decided
on an administrative record with no trial). The pilot will include three parts:

1) Each participating court will adopt the following practices: (a) prompt case
management conferences in every case (within the time allowed by amended Rule 16(b)(2)); (b) firm
caps on the amount of time allocated for discovery, to be set by the judge after conferring with the
parties at the case management conference, and to be extended no more than once and only for good
cause based on a showing of diligence by the parties; (c) prompt resolution of discovery disputes by
telephone conferences; (d) decisions on all dispositive motions within 60 days of the reply brief
being filed; and (e) setting and holding firm trial dates.

(2) Metrics will be as follows: (a) if we could measure it, the level of the pilot judges’
compliance with the goals in (1) above; (b) trial dates in 90% of civil cases set within 14 months of
case filing, trial dates in the remaining 10% set within 18 months, and all trial dates held firm; (c)
25% reduction in the number of categories of cases in the district “dashboard” that are decided
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slower than the national average (or some comparable measure that could use the new CACM
dashboard tool).

3) Training and collaboration: (a) the FJC will do an initial one-day training session for
pilot judges and staff, followed by additional FJC training every six months or year; (b) judges in
the district will meet quarterly to discuss best practices and what is working and not working, and
to refine their case management methods to meet the pilot goals; (c) one or two judges from outside
the district will be available as resources during these quarterly conferences, with the same resource
judges serving throughout the duration of the pilot; (d) the judges in the pilot district would have at
least one bench-bar meeting per year to talk with lawyers in the district about how the pilot is
working and to make appropriate adjustments; (e) the pilot would last three years.

Building on the work of several federal and state courts, this project seizes on the increased
reasonableness associated with discovery that must be finished within a discrete time period. A
similar dynamic is at play when trial judges allocate a set amount of time for each party to make its
case at trial; redundancy is lessened and efficiency increases.

There are several premises of the pilot: (1) the longer a case takes to resolve, the more
expensive it is for the parties; (2) the combination of tight timetables for discovery, prompt
resolution of discovery and dispositive motions, and firm trial dates is more likely to prompt lawyers
to be reasonable in their discovery requests and litigation behavior than any rule; (3) lawyer
cooperation should increase when both parties must conduct discovery within a set period of time;
and (4) prompt feedback about the impact of these practices will demonstrate their utility to the
judges who use them.

2. Participants
A. Civil Rules and Standing Committees
B. CACM
C. FJC

3. Timetable

A. April 2016—approval by Civil Rules Committee
B. June 2016—approval by Standing Committee, CACM, and FJC
C. September 2016—approval by the Judicial Conference
D. Early 2017—initial implementation
E. End of 2020—completion
4. Criteria for district courts to participate
A. Court must be willing to make the pilot’s requirements mandatory.
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B. All judges on the district court must be willing to participate.
C. At least three to five district courts need to participate.

This pilot project is less refined that the mandatory disclosures pilot and will require

significant work over the next several months. Because of the schedule we hope to follow, we need
your input now. We would appreciate your careful review and your comments and suggestions.
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III. REPORT ON PROJECTS
A. ONGOING PROJECTS
1. RULE 5:2: MOTION TO REDACT

The Bankruptcy Rules Committee is considering the addition of a new subdivision (h) to
Bankruptcy Rule 9037, the Bankruptcy Rules equivalent of Civil Rule 5.2. The draft would create
an explicit procedure for deleting information protected by Rule 9037(a) but mistakenly included
in a filed document. The Bankruptcy Rules Committee took up this subject in response to concerns
raised by the Committee on Court Administration and Case Management.

Although Rule 9037(h) has been developed to a point that would support a recommendation
for publication, the Bankruptcy Rules Committee has decided that it is better to defer publication
while the Appellate, Civil, and Criminal Rules Committees explore parallel amendments to the rules
that parallel Rule 9037. There has been some hope that the courts’ electronic filing system might
be developed to effect automatic redaction of personal identifying information improperly included
in court filings. Nonetheless, it is useful to move ahead with work that can be put aside if a reliable
technological solution can be found.

This report of progress on a possible Civil Rule 5.2(i) is offered for two purposes. The first
is the intrinsic purpose of exploring the need for a new rule and the best shape it might take.

The second purpose is to reflect on the unavoidable growing pains that commonly attend
efforts to achieve the maximum level of appropriate uniformity when several different committees
approach the same topic. The Standing Committee is responsible for all rules that it recommends
to the Judicial Conference and, through the Conference, to the Supreme Court and Congress. When
two or more rules are intended to mean the same thing, they should say it in the same way. But there
are many possible ways of saying something, and minds both disciplined and creative may disagree
on the most accurate way of saying it. Intellectual commitments can be hard to reconcile, even if
professional detachment succeeds in putting aside any element of pride of authorship. The early
draft Civil Rule 5.2(i) is presented below with footnotes that identify several styling choices. There
are many reasons to avoid discussion of them by the Standing Committee itself. The advisory
committees are responsible for reaching consensus on their own. But it may be useful to have this
simple illustration of the process in the mid-stream evolution of a very modest rule.

Appellate Rule 25(a)(5), Bankruptcy Rule 9037, Civil Rule 5.2, and Criminal Rule 49.1 were
adopted in a coordinated process that sought to achieve as much uniformity as possible. Appellate
Rule 25(a)(5) adopts the other rules for appeals in cases that they governed in the district court,
invokes Criminal Rule 49.1 when an extraordinary writ is sought in a criminal case, and adopts Civil
Rule 5.2 for all other proceedings. Criminal Rule 49.1 largely parallels Civil Rule 5.2, but also
limits home addresses to identifying the city and state and expands the list of exemptions to include
several matters peculiar to criminal proceedings. Bankruptcy Rule 9037 hews close to Civil
Rule 5.2, with an additional exception and without Rule 5.2(c) (limitations on remote access).

This common origin adds extra weight to the growing tradition that parallel rules addressing
the same problems should be as nearly identical as possible. Differences can be warranted by the
different circumstances that confront different sets of rules. But care should be taken in assessing
the need for differences.
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There is good reason to take seriously the prospect that Civil Rule 5.2 should be amended
by adding a new subdivision (i) that essentially tracks Bankruptcy Rule 9037(h) if the Bankruptcy
Rules Committee goes forward with the proposed amendment.

It is possible that the circumstances of civil practice differ from those that confront
bankruptcy practice. The Committee on Court Administration and Case Management referred the
question to the Bankruptcy Rules Committee, reacting to reports that bankruptcy courts are receiving
creditors’ requests to redact previously filed documents, sometimes involving thousands of
documents in numerous courts. Bankruptcy courts are, of necessity, dealing with these requests now.
CACM believes it is important to establish a uniform procedure. And it may be concerned that the
pressures of bankruptcy practice make it more difficult to rely on parties and courts to act to
accomplish required redactions in ways that restore protection as promptly as possible.

The problem may arise more frequently in bankruptcy practice, but surely it arises in civil
and criminal practice as well. The need for uniform practice across different courts also may be
more pressing in bankruptcy if an improper filing can involve thousands of documents in numerous
courts. That circumstance is less likely to arise in civil and criminal practice. And it is nice to
believe that courts and parties should be able to manage to act effectively without need for explicit
prompting in Rule 5.2.

The prospect that there is little need to add a new Rule 5.2(i), on the other hand, is offset by
the prospect that little harm will be done, apart from adding to the Civil Rules word-count. The
Bankruptcy Rules Committee has led the way with a carefully considered draft. And although there
may be little risk that adoption of a new Bankruptcy Rule 9037(h) would mislead courts if
Rule 5.2(i) is not added in parallel, uniformity is reassuring. That is particularly so if the Criminal
Rules Committee believes it useful to add a parallel provision to Criminal Rule 49.1.

A draft Rule 5.2(i) is set out below. Some style differences from the Bankruptcy Rule are
unavoidable. Others are a matter to be worked out when all committees have reached their own
conclusions. This question has come up late enough in the winter cycle that it has not been feasible
to ask all four of the advisory committees responsible for these rules to decide on recommendations
in time to publish Bankruptcy Rule 9037(h) this summer. But the work will continue, subject only
to the bare possibility that a technological solution may be found that will accomplish everything that
might be accomplished by new rules.

Rule 5.2. Privacy Protection for Filings Made with the Court
* *k k% %
(i) Motion to Redact a Previously Filed Document.

(1) Content of the Motion. Unless the court orders otherwise, a person’ that seeks
to redact froma previously filed document information that is protected under

! Draft Bankruptcy Rule 9037(h) uses “entity” because the Bankruptcy Code definition of
“person” does not include a governmental unit. “Entity” does. But “entity” is a poor fit for a natural
person. “Person” as used in the Civil Rules regularly includes all sorts of entities.
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Rule 5.2(a)* must file a motion under seal. The motion must:

(A) include® an identical* copy of the original document showing the
proposed redactions;

(B) include the docket number of the original document; and

(C) be served on all parties® and any person whose identifying information®
is to be redacted.

(2) Restricting Public Access to an Unredacted Document. The court must:
(A) [promptly]” restrict [deny]® public access to the motion and the

2 The Bankruptcy draft is: “information that is subject to privacy protection under,” which
seems longer than necessary.

® The Bankruptcy Draft reads: “attach a copy.” That works in their draft. This version
consolidates the various requirements for the motion in a series of subparagraphs. It is clearer that
way: “The motion must * * *.” “Include” works with that formula. It may be argued that “attach”
treats the copy of the paper as an exhibit, while “include” makes it part of the motion. It is a copy
either way. Although it applies only to pleadings, Civil Rule 10(c) suggests the mood: “A copy of
a written instrument that is an exhibit to a pleading is a part of the pleading for all purposes.”

* “I1]dentical” is carried forward for uniformity with draft Rule 9037(h). But the 9037(h)
Committee Note introduces an ambiguity. It explicitly states that the “identical” copy is identical
to the unredacted document “except for the redaction.” The intended meaning is “identical to the
unredacted document except for the redactions.” It seems better to delete “identical,” relying on the
sense of “copy” to prevent surreptitious deletion of information beyond that protected—or at least
arguably protected—by Rule 5.2(a).

® The Bankruptcy Rule includes a long list of bankruptcy characters that do not fit the Civil
Rules context.

® The Bankruptcy Rule is: “any individual whose personal identifying information is to be
redacted.” For the Civil Rule, “person” seems to fit better with a financial-account number that
should have been redacted, at least assuming that an entity other than an individual can have a
protected financial-account number.

"The Bankruptcy Rule begins: “Upon receipt of the motion, the court shall promptly restrict
public access.” The direction to act promptly reflects a concern that the motion itself may point out
the existence and public availability of the unredacted document in the court file.

Rendered in Civil Rules language, this approach would substitute “must” for “shall,” and
“receiving” for “receipt of.” But “filed” may be better than “receiving”: “When the motion is filed,
the court must promptly restrict public access * * *.”

But during the Style Project the Civil Rules Committee was continually reminded that
directions that a court must act promptly, or immediately, or whatever, begin to seem like the often
conflicting docket priority directions of earlier and unlamented days. Perhaps it is enough to rely
on the movant to request prompt action to deny access, omitting the bracketed “[promptly].”

8 “Deny” likely is better than restrict. No public access.
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unredacted document:
(i) pending its ruling on the motion, and
(i) if the motion is granted, until the court amends or vacates the
order; and
(B) restore public access if the motion is denied.’

Committee Note

Subdivision (i) is new. It is adopted to reflect the parallel adoption of new Bankruptcy
Rule 9037(h). Subdivision (i) differs from Rule 9037(h) in some details that reflect differences from
the circumstances that may arise in bankruptcy filings.

Any person may file a motion to redact a filed document to delete information protected by
Rule 5.2(a).

The motion must include a copy that is identical to the filed document except for the
redactions. It must identify the location of the unredacted document in the docket.

A single motion may relate to one or more unredacted documents. But if the proposed
redactions involve different documents it may be better to file separate motions, particularly if
different types of protected information are involved.

The motion should request immediate action to deny public access to [the motion and]* the
unredacted document pending the court’s ruling on the motion. Because the motion itself may call
attention to the unredacted document, the court should act as promptly as possible to deny public
access pending its ruling. The movant may assist the court by invoking whatever means are
compatible with the court’s electronic and paper filing procedures.

If the motion is granted, the redacted document should be placed on the docket, and public
access to [the motion and] the unredacted document should remain restricted. If the court denies the

° The Bankruptcy Rule includes a final sentence: “If the motion is denied, the restrictions
shall be lifted, unless the court orders otherwise.” It may not be necessary to add the provision for
denial of the motion. Under (A), the document is protected pending the ruling, and that’s all. The
restriction dissolves unless the ruling grants the motion. But there may be some risk that the
restriction will carry forward by sheer inertia—that seems to be the fate of a fair share of sealed
documents.

This draft shows one way to include a direction to lift the restrictions if the motion is denied.
Better drafting can be crafted if the provision seems useful—if the Bankruptcy Rules Committee
wishes to retain it, the gain in uniformity is worthwhile.

Uniformity also may require that “unless the court orders otherwise” be added to the rule text.
But it is difficult to believe that a court will deny the motion without further opportunity to seek
redaction if the unredacted document in fact includes protected information.

1% Once the unredacted document in the file is protected, is there any need to deny access

to the motion? On the other hand, will there be any circumstances in which there is a public interest
in access to the motion, so long as all parties have access to the motion?
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motion, generally the restriction on public access to [the motion and] the document should be lifted.

This procedure does not affect any remedies that a person whose personal identifiers are
exposed may have against the person that filed the unredacted document.

June 6-7, 2016 Page 290 of 772



Report to the Standing Committee
Advisory Committee on Civil Rules
May 12, 2016 Page 41

2. RULE 30(b)(6): DEPOSING AN ENTITY

Rule 30(b)(6), which allows a party to name an entity as a deponent, was added in 1970. In
rough terms, the purpose was to enable a party to discover “information known or reasonably
available to the organization” more effectively than had proved possible through written
interrogatories or an endless trek through named individual deponents who claim not to be the ones
who know what the organization knows.

Implementation of Rule 30(b)(6) has encountered problems. In 2006, the Committee
undertook an extensive study at the prompting of a submission by a committee of the New York
State Bar Association. Genuine problems were identified, but it was not thought likely that effective
solutions could be found in revised rule text. The question came back in 2013 in a set of proposals
made by the New York City Bar. Consulting the efforts made seven years earlier, the Committee
again decided to put the question aside.

Now those questions and others have been renewed in a proposal submitted by “members
of the Council and Federal Task Force of the ABA Section of Litigation, in our individual
capacities.” The submission repeats many of the challenges made by earlier submissions. It offers
views on some of them, but not all. The broad request is that the Committee “undertake a review
of the Rule and the case law developed under it with the goal of resolving conflicts among the courts,
reducing litigation on its requirements, and improving practice under the Rule, particularly in light
of the purposes and text of the 2015 amendments to the Federal Rules.”

The Committee concluded that these questions should be taken up again. The reasons are
expressed in a statement by one member quoted in the Draft Minutes: These problems arise
“constantly, all over the country, and even in sister cases. The Rule is constantly a source of
controversy. Proper preparation issues will never go away.” It will be difficult to find rule text that
will encourage reasonable practice. But the Committee should at least try.

A Rule 30(b)(6) Subcommittee has been appointed. Its work is just beginning. It does not

seem likely that any proposed rule amendments can be developed in time for a recommendation to
publish as early as August 2017.
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3. RULE 81(c)(3)(A): JURY DEMAND ON REMOVAL

This submission to the Civil Rules Committee addresses a single word in Rule 81(c)(3)(A),
altered in the Style Project. The specific problem is narrow; it will be identified after setting out the
full text of Rule 81(c)(3). Examination of the specific problem in the setting of the full rule suggests
more serious questions, however.

This topic is presented now to seek advice on two questions. The first is whether the Style
Project erred in changing “does” to “did,” as explained below, and whether the change should be
undone if indeed it was unfortunate. The second is whether Rule 81(c)(3) strikes the right balance
in protecting against forfeiture of the right to jury trial by assigning to the court and the party who
removes a case from state court responsibility to initiate the Rule 38 demand process.

RULE 81. APPLICABILITY OF THE RULES IN GENERAL; REMOVED ACTIONS
(c¢) Removed Actions.

(1) Applicability. These rules apply to a civil action after it is removed from a state court.
* * *

(3) Demand for a Jury Trial.

(A) A4s Affected by State Law. A party who, before removal, expressly demanded a
jury trial in accordance with state law need not renew the demand after
removal. If the state law dees did not require an express demand for a jury
trial, a party need not make one after removal unless the court orders the
parties to do so within a specified time. The court must so order at a party’s
request and may so order on its own. A party who fails to make a demand
when so ordered waives a jury trial.

(B) Under Rule 38. If all necessary pleadings have been served at the time of
removal, a party entitled to a jury trial under Rule 38 must be given one if the
party serves a demand within 14 days after:

(1) it files a notice of removal; or
(i) it is served with a notice of removal filed by another party.

[The Style Project rewording challenged by 15-CV-A is shown by overlining the pre-2007 word,
“does,” and underlining the substitute, “did.”]

The specific suggestion focuses narrowly on the change from “does” to “did.” The
suggestion is that the change has created a trap for the unwary. So long as the rule said “does,” it
was clear that an express demand for jury trial must be made unless state law allows a jury trial
without making an express request at any time. Saying “did” may lead some to believe that they
need not make an express demand for jury trial after removal if state law, although requiring a
demand at some point, allowed the demand to be made later than the time the case was removed to
federal court. Cases are cited to show that federal courts continue to interpret the rule as if it says
“does”; an appendix includes a decision granting a motion to strike a jury demand made by the
lawyer who made the submission. The opinion relies on the 2007 Committee Note stating that the
changes were intended to be stylistic only.
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Initial research into the change from “does” to “did” has explored Civil Rules Committee
agenda books, Committee Minutes, and a substantial number of memoranda prepared for the Style
Subcommittees. They show that “did” appeared in the style draft at least as early as September 30,
2004, but do not show any discussion of this specific change. They also show an intriguing hint in
a note recognizing that “Joe Spaniol is right” that there is a gap in the rule, but suggesting that it
cannot be fixed—if fixing is needed—in the Style Project. One question is whether there is a gap
that is worth filling. A broader question is whether the whole rule is unnecessarily complicated. The
complication can be illustrated by looking for the gap.

At least these situations can be imagined:

(1) Ajurytrial was “expressly demanded * * * in accordance with state law” before removal.
It makes sense to carry the demand forward after removal. Rule 81(c)(3)(A) does that.

(2) Rule 81(c)(3)(B): All necessary pleadings have been served at the time of removal, but
no express demand for jury trial was made. The rule applies the same principle as Rule 38(b)(1),
adjusting the time for the circumstance of removal—a demand must be served, not “14 days after
the last pleading directed to the issue is served,” (the Rule 38(b)(1) timing,) but 14 days after
removing or being served with the notice of removal. This provides the advantages sought by
Rule 38(b): the parties and the court know whether this is to be a jury case early in the proceedings.

(3) All necessary pleadings have not been served at the time of removal. Here the principle
of Rule 81(c)(1) seems to do the job—Rule 38 applies of its own force after removal. The most
sensible reading of the rule text is that an exception is made for cases where state law does not
require a demand for jury trial.

(4) State law does not require a demand for jury trial at any point. The Rule was amended
in 1963 to say that a demand need not be made after removal. The Committee Note said this is “to
avoid unintended waivers of jury trial.” But the amendment went on to provide, as the rule still does,
that the court may order that a demand be made; failure to comply waives the right to jury trial. The
Committee Note added the suggestion that “a district court may find it convenient to establish a
routine practice of giving these directions to the parties in appropriate cases.” Professor Kaplan,
Reporter for the Committee, elaborated on the Note in a law review article quoted in 9 Federal
Practice & Procedure: Civil 3d, § 2319, p, 230, n. 12. He suggested that it might be useful to adopt
a local rule “under which the direction is to be given routinely.” But he further suggested that it is
important to give the parties notice in each case, since relying on a local rule alone “would recreate
the difficulty which the amendment seeks to meet.” These observations may address the question
why it would not be better to complement subparagraph (B) by providing that if all necessary
pleadings have not been served at the time of removal, Rule 38(b) applies. That would require a
written demand no later than 14 days after the last pleading addressed to the issue is served. The
apparent concern is that people will not pay attention to the Federal Rules after removal when they
are habituated to a state procedure that provides jury trial without requiring an express demand at
any point. That explanation seems to fit with the observation in § 2319 that “a number of courts
have held that this provision is applicable only if the case automatically would have been set for jury
trial in the state court * * * without the necessity of any action on the part of the party desiring jury
trial.”

(5) State law does require an express demand for jury trial, but the time for the demand is set
at a point after the time when the case is removed. The Nevada rule involved in the docket
suggestion, for example, allows a demand to be made not later than entry of the order first setting
the case for trial. This is the circumstance in which the change from “does” to “did” may create
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some uncertainty. One possible reading is that the change reflects concern that state law may have
changed after removal: at the time of removal, it did not require an express demand at any point in
the progress of the case to trial, but after removal it was changed to require an express demand. That
is a fine-grained explanation. Another possible reading is that no demand need be made after
removal so long as the state-court deadline had not been reached before removal. That reading can
be resisted on at least two grounds. One is that the change was made in the Style Project, and thus
must be read to carry forward the meaning of the rule as it was. A second is that the result is
unfortunate: although both state and federal systems require an express demand, none need be made
because of the differences in the deadlines. There is little reason to suppose that a party who wishes
a jury trial should believe that removal provides relief from the demand requirement. Anyone who
actually reads the rules should at least recognize the uncertainty and make a demand. It makes little
sense to read the rule in a way that is most likely to make a difference only when a party belatedly
decides to opt for a jury trial.

The immediate question is whether the style choice should be reversed to promote clarity.
“Does” took on an apparently established and quite limited meaning. It is possible to read “did” in
the Style Rule to have a different meaning. But the Committee has been reluctant to revisit choices
made in the Style Project, particularly when the courts—no matter what may be the experience of
particular lawyers—seem to be getting it right. If that were all that might be considered, the case for
amending the rule may not be strong.

But it is worth asking whether it makes sense to perpetuate the exception for cases removed
from courts in however many states there be that do not require a demand for jury trial at all. One
example would be a state that does not provide for jury trial in a particular case—»but that does not
offer much reason to excuse a demand requirement after removal. Perhaps the rule has been too
eager to protect those who refuse to read Rule 81(c) to find out that federal procedure governs after
removal. There is a strong federal interest in the early demand requirement of Rule 38(b). All
parties and the court know from the outset whether they are moving toward a jury trial, however
likely it is that the case will ever get there. The risk that a party may decide to opt for a jury trial late
in the case only because the judge does not seem sufficiently sympathetic is reduced. And if there
is some reason for excusing failure to make a timely demand, Rule 39(b) protects the opportunity
to reclaim a jury trial.

Rule 81(c) would be much simpler, a not inconsiderable virtue in this setting, if it were recast
to read something like this:

(3) Demand for a Jury Trial. Rule 38(b) governs a demand for jury trial unless, before
removal, a party expressly demanded a jury trial in accordance with state law. If all
necessary pleadings have been served at the time of removal, a party entitled to a jury
trial under Rule 38 must be given one'! if the party serves a demand within 14 days
after:

(A) it files a notice of removal, or
(B) it is served with a notice of removal filed by another party.

With all of this, the two most likely choices are these: Do nothing or undertake a thorough

1 This version simply tracks the current rule. It might be shortened: “If all necessary
pleadings have been served at the time of removal, a demand must be served within 14 days after

* * x "
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reexamination of Rule 81(c). Matters can be resolved reasonably without changing “did” back to
“does.” But the complex and incomplete structure of Rule 81(c), built on sympathy for those who
refuse to consult the rules, might benefit from significant simplification. The Committee will
consider this choice at its November 2016 meeting.

B. ISSUES RESOLVED

A number of suggestions for rules amendments have been removed from the agenda. Only
brief identifications are provided here. Further discussion is provided in the Draft Minutes.

A judge suggested adoption of a rule that would enhance initial disclosure, reduce discovery,
and limit motions for summary judgment. The suggestion advances specific approaches to questions
that have been constantly on the agenda. It was put aside now because it overlaps in many ways with
the proposed pilot projects on initial mandatory disclosure and expedited procedures.

Another judge noted frustration with the “separate document” requirement of Rule 58. The
problem arises when a judge offers a brief explanation of reasons in a document that is intended to
be the final jJudgment in the case. The precise line may waver a bit in application, but it is clear that
anything more than a completely minimal explanation disqualifies the document as “separate.” The
result under Rule 58(c)(2) is a 150-day delay before time limits start to run for post-judgment
motions and appeal. These questions were explored extensively in the process of amending Rule 58
in 2002. The Appellate Rules Committee explored them again in 2008. Each time the conclusion was
that the separate document requirement should be retained. It serves a valuable function in setting
a clear line that begins the time for post-judgment motions and appeal. Compliance is easy. Only
absent-mindedness gets in the way. The Committee concluded that renewed education, with
particular attention to deputy courtroom clerks, is better than a rule amendment.

One submission offered four suggestions. The first relates to e-filing by pro se litigants; that
subject is addressed in the proposed Rule 5 amendments discussed above. The other three were:

(1) To amend Rule 5.2 to forbid filing even the last four digits of a social security number.
The Committee understands that the last four digits are important in bankruptcy practice and
preferred to maintain uniformity with the Bankruptcy rule.

(2) To require sealing of affidavits stating the assets of a party seeking to proceed in forma
pauperis. The Committee concluded that protection of financial privacy in this setting is outweighed
by the value of public access to information about decisions to allow free filing and by the
administrative burdens of sealing.

(3) Torequire counsel to provide a pro se party with copies of cases or other authorities cited
by court or counsel “that are unpublished or reported exclusively on computerized data bases.”
Some courts require this by local rule now. Although it may be a desirable practice, it seems better
left to local practice than enshrined in a national rule.

Another submission suggested that the pleading standard articulated in Rule 8(a)(2) has, by
virtue of Supreme Court reinterpretations, become “so misleading as to be plain error.” In recent
years the Committee has deliberately deferred any project that would attempt to rearticulate, and
perhaps to redefine, the pleading standards that have emerged in the wake of the Twombly and Igbal
decisions. The time has not yet come for such a project.

June 6-7, 2016 Page 295 of 772



Report to the Standing Committee
Advisory Committee on Civil Rules
May 12, 2016 Page 46

Still other suggestions deal with a wide range of issues:

(1) A potential confusion about adding additional time to respond when a time period starts
from the day when a disclosure is “made,” rather than “served.” The Committee concluded the rules
are clear on careful reading.

(2) The need for continued monitoring of the time when it may be desirable to consider
mandatory disclosure of third-party litigation financing arrangements. The Committee retains this
question in its agenda, but believes that present action would be premature because these
arrangements are evolving rapidly.

(3) Finding means to facilitate personal service on United States employees as defendants.
The Committee concluded a court rule probably cannot direct government agencies to reveal
employee home addresses, and that service by leaving the summons and complaint at the employee’s
office would not be desirable.

(4) Addressing “time stamps” and facilitating access to court resources by the visually

impaired—a topic not appropriate for solution by a national rule of procedure, but deserving of
attention by court administrators.
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‘ RE: Discussion with Colorado Lawyers

i David_Campbell@azd.uscourts.gov,

_~’ Parker Folse Judge_Grimm@mdd.uscourts.gov
Edward Cooper, "coquille@law.harvard.edu" ,
"JBARKETT@shb.com", "Judge_Neil_Gorsuch@ca10.uscourts.gov"
, "Jeffrey_Sutton@cab.uscourts.gov"

02/24/2016 11:31 AM

Parker Folse <pfolse@SusmanGodfrey.com>

"David_Campbell@azd.uscourts.gov" <David_Campbell@azd.uscourts.gov>,
"Judge_Grimm@mdd.uscourts.gov" <Judge_Grimm@mdd.uscourts.gov>

Edward Cooper <coopere@umich.edu>, "coquille@law.harvard.edu"
<coquille@law.harvard.edu>, "UBARKETT@shb.com" <JBARKETT@shb.com>,
"Judge_Neil_Gorsuch@ca10.uscourts.gov" <Judge_Neil_Gorsuch@ca10.uscourts.gov>,
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Thanks for this excellent summary. [1°11 add a few items.

Under the Colorado pilot project, defendants were required to file answers
even If they also moved to dismiss, which seemed to be a practice that
received support in the survey that Dave mentioned (perhaps in part because it
helps i1dentifies the issues in dispute and facilitates initial disclosures and
early case management while the motion is pending), yet in adopting the new
rules, the Colorado Supreme Court did not adopt this rule for reasons that
were not explained.

1 got the sense that there may not have been a lot of experience with large
document cases involving significant ESI during the Colorado pilot project,
but the comments indicated that in such cases the early disclosure
requirements focused the parties®™ attention on ESI issues earlier than
otherwise would have been the case and usually resulted in agreements for
staged disclosures to allow time for handling ESI issues.

There seemed to be agreement among the Colorado lawyers and judges that early
trial settings are meaningless (and can be inefficient) unless they really are
firm. Yet it"s impractical not to multi-track trial settings given the high
rate of settlements. One judge said he had been lucky to have colleagues who
were willing to pick up each other"s trial settings to avoid continuances, but
guessed that this could be a bigger problem in the federal system.

There certainly seemed to be uniform enthusiasm among the Colorado lawyers and
judges for robust early disclosure and for requiring disclosure of all
relevant information (harmful as well as helpful) as a means of reducing
sideshow fights over what must be produced in discovery and focusing attention
on the merits -- though as Dave reported, there seemed to be equally uniform
agreement on the importance of early and active case management by judges to
make such a system work.

Parker

Parker
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Sent: Wednesday, February 24, 2016 9:34 AM

To: Judge_ Grimm@mdd.uscourts.gov

Cc: Edward Cooper; coquille@law.harvard.edu; JBARKETT@shb.com; Parker Folse;
Judge_Neil_Gorsuch@calO.uscourts.gov; Jeffrey Sutton@ca6.uscourts.gov
Subject: Discussion with Colorado Lawyers

Everyone:

We had a discussion this morning with Colorado lawyers and judges who have
worked under their new rules, which include expedited litigation and case
management procedures as well as mandatory initial disclosures. This email
will recount some of what was said. Parker, Ed, Dan, and Neil (who kindly
arranged the call) can fill in any gaps.

One of the judges began by noting that he conducted a survey of lawyers after
every case management conference during the early phases of the pilot program.
In total, he received comments from 97 lawyers. He asked them to grade the new
system on a scale of 1 to 10, with 1 being the most unfavorable and 10 the
most favorable. The average grade was 3.9. He observed that this may have
reflected the fact that lawyers do not like change. Becky Kourlis, who was on
the call, noted that data from various states shows that it generally takes 2
to 3 years for initial resistance to subside. Colorado®s pilot project has now
become a formal set of rules. All of the lawyers and judges on the call seemed
to like the new system.

It was observed that collection lawyers generally did not like the requirement
of robust initial disclosures. Originally, those disclosures were required
jJjust 21 days into the case. Many collection cases default, and yet these
lawyers found they were required to spend time and money collecting documents
before they knew if the case would default. Interestingly, the initial
disclosure requirements appear to have reduced the number of defaults that
occur in cases. Becky said the same phenomenon has been observed in other
states. To avoid this problem, the current rule does not require disclosures
until after an answer has been filed.

Those on the phone observes that lawyers in complex cases tend to like the new
rules the most.

We asked how e-discovery was handled in initial disclosures. One lawyer
commented that the pilot program asked the parties whether there were
e-discovery issues in the case, a question which prompted lawyers to engage in
a discussion about e-discovery. The parties generally worked out an agreement
on the issue.

One lawyer observed that the requirement to disclose good and bad information
has not really increase the amount of work done at the beginning of a case

because lawyers would review the bad information while searching for the good
information in any event. Thus, the amount of review is essentially the same.

Folks explained that the new rules were intended to produce a culture change,
from hide-the-ball to getting all information on the table. They seemed to
believe that the culture change is taking hold. They noted that initial
disclosure issues are often raised at the first case management conference,
but that the parties virtually always work them out. One judge said that he
sets the hearing one week later to address the unresolved disclosure issues
and that he has never had to actually hold such a hearing because the parties
always reach agreement. Another judge said that he is simply requires the
parties to discuss a solution, and they have always found a solution to the
disclosure issues.
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The Colorado system apparently includes a form that requires the parties to
indicate whether they believe the initial disclosures have been adequate. The
form is provided to the court before the initial case management conference.

Folks on the call emphasized that an in-person case management conference with
the judge is key to making the initial disclosures work. We should consider
making this point in our pilot project proposal.

The pilot project included mandatory sanctions for disclosure violations.
There was widespread unhappiness with this portion of the rule, and judges
usually found ways not to apply it. It was not included in the final rule.
Becky noted that the study of the Arizona disclosure rule revealed that its
success turned heavily on the willingness of judges to enforce it.

The judges commented that the new rules have been successful, in part, because
appellate courts have been willing to back-up trial judge decisions. Becky
noted that the designers of the pilot project actually went to the Colorado
appellate courts to educate them regarding the pilot and to encourage them to
support it in there appellate decisions. We should consider doing the same
thing with our pilot. |If a district agrees to participate, but the circuit is
antagonistic to the pilot, the effort may fail. We should consider an
appellate education component to our pilots. (The chiefs of the circuits will
hear about it ay the judicial conference, but other appellate judges will
not.)

One medical malpractice lawyer expressed concern about procedures now being
used by medical records and vendors. He said the vendors are deciding what is
and is not a legal document, and lawyers representing defendants are able to
get access only to legal documents within the system. The vendors won"t
disclose how they distinguish between nonlegal and legal documents, and this
is causing great complexity in many states.

We talked about early trial dates. All of the lawyer say they favor them, but
only when they are firm. It does no good to set an early trial date only to
have it continued multiple times.

Dave

[cid:_1 076592D80764696C0060909907257F63]
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John Barkett’s Notes on Call with Arizona Judges and Lawyers on Rule 26.1 (March 1, 2016)

Arizona Rule 26.1

Comments During the Focus Group

The factual basis of the claim or defense.
In the event of multiple claims or
defenses, the factual basis for each claim
or defense.

It is helpful as to affirmative defenses in particular.
Duty to supplement is helpful here as facts are developed, new disclosures are
made.

If complaint is highly detailed, there is nothing more in the disclosure statement
than in the complaint. But with bare bones complaints, there will be more factual
detail provided. And in supplementation, if new facts are discovered, they are
disclosed in a supplement.

The legal theory upon which each claim
or defense is based including, where
necessary for a reasonable
understanding of the claim or defense,
citations of pertinent legal or case
authorities.

Duty to supplement is also helpful because parties generally develop new claims
in litigation.

The names, addresses, and telephone
numbers of any witnesses whom the
disclosing party expects to call at trial
with a fair description of the substance
of each witness' expected testimony.

If a good disclosure statement, it will help decide who to depose.

The disclosures are typically in summary form identifying the subject matter of
the testimony. Sometimes there is more and the disclosure might be 2-3
paragraphs. A detailed script of what the witness knows or will say is not given.

A proportionality determination has to be made. Could be lots of names on
documents that will not be material to the case but may have some knowledge.
And if dollar value is not large, that has to be taken into account in how much to
say.

Judge: problem is objection at trial comes very fast with jury sitting there. Was it
“fairly described”? Will someone be prejudiced? These are inherent problems in
arule like this. “I don’t think it can be better drafted.”

Unwritten rule: if you ask about a topic in a deposition, it is incorporated in the
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disclosure statement. Or some add, “Mr. Smith will also testify on topics covered
in his deposition.”

Some now are engaging in tactic of not deposing and then arguing not disclosed.
Or last minute submissions of depositions to supplement disclosures.

The names and addresses of all persons | The disclosures are typically in summary form identifying the subject matter of

whom the party believes may have the testimony. Sometimes there is more and the disclosure might be 2-3
knowledge or information relevant to paragraphs. A detailed script of what the witness knows or will say is not given.
the events, transactions, or occurrences

that gave rise to the action, and the Judge: The question she asks is whether the opposing side had fair notice of a

nature of the knowledge or information | general category of information possessed by a witness.
each such individual is believed to
possess.

The names and addresses of all persons
who have given statements, whether
written or recorded, signed or unsigned,
and the custodian of the copies of those
statements.

The name and address of each person No one does this.
whom the disclosing party expects to call
as an expert witness at trial, the subject | It is okay to say this disclosure will be supplemented. By the time of final
matter on which the expert is expected disclosure, you had better answer this but not needed initially.

to testify, the substance of the facts and
opinions to which the expert is expected
to testify, a summary of the grounds for
each opinion, the qualifications of the
witness and the name and address of the
custodian of copies of any reports

prepared by the expert.

A computation and the measure of This does not happen up front.

damage alleged by the disclosing party

and the documents or testimony on It is okay to say this disclosure will be supplemented. By the time of final
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which such computation and measure
are based and the names, addresses, and
telephone numbers of all damage
witnesses.

disclosure, you had better answer this but not needed initially.
Judge: you want to be sure issues are raised fairly by the disclosure.

One lawyer gave an example: witness who is asked about lost profits but the
disclosure does not say lost profits would be covered by this witness.

The existence, location, custodian, and
general description of any tangible
evidence, relevant documents, or
electronically stored information that
the disclosing party plans to use at trial
and relevant insurance agreements.

A proposed rule would require disclosure of indemnities and surety agreements.
And if it is wasting insurance policy, one has to disclose in a supplement how
much of the coverage is left.

If indemnity is confidential? That topic was not discussed on AZ task force that
proposed the change. But judges commonly enter protective orders where
warranted.

A list of the documents or electronically
stored information, or in the case of
voluminous documentary information or
electronically stored information, a list
of the categories of documents or
electronically stored information, known
by a party to exist whether or not in the
party's possession, custody or control
and which that party believes may be
relevant to the subject matter of the
action, and those which appear
reasonably calculated to lead to the
discovery of admissible evidence, and
the date(s) upon which those documents
or electronically stored information will
be made, or have been made, available
for inspection, copying, testing or
sampling. Unless good cause is stated for
not doing so, a copy of the documents

Could be debate over relevance. I am sure some people don’t comply, but the
culture in Arizona is to turn over. However, it does not work for ESI since
disclosures are due 40 days after an answer is filed. It does not happen. And it
should not happen. Too costly. A proposed revised rule is currently pending
before the Arizona Supreme Court. If adopted, there would be staggered
disclosure. ESIis carved out. Parties required to confer and talk about
formatting, searches, custodians, cost. Then go before the Judge to work out any
differences.

In commercial court, there is an ESI checklist and the Judge goes through the
checklist at the case management conference to resolve any issues. Moving to
more active case management. She supports Rule 26.1. She is very aggressive in
enforcing the Rule. She tells parties that she enforces the disclosure rule strictly
and will keep out evidence not disclosed. She sees fewer discovery disputes. She
does not allow motions to compel. She gets parties on phone after receiving 1-
page summary of dispute. Objections should not be made to discovery if the
production is required by 26.1.

One change proposed in Arizona is to eliminate “reasonably calculated” standard
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and electronically stored information and leave it just as “relevance.”
listed shall be served with the disclosure.
If production is not made, the name and | The disclosure rule eliminates hiding the ball and if you do so, you are in serious
address of the custodian of the trouble. The Federal Rules allow you to hide the ball if no one asks for it. In this
documents and electronically stored individual’s cases in state court, he almost never issues interrogatories.
information shall be indicated. A party
who produces documents for inspection | One downside: initial disclosures accelerate the cost of prosecuting or defending
shall produce them as they are kept in the case. But parties can agree to postpone the 40-day disclosure deadline if they
the usual course of business. are going to talk settlement.

Another judge spoke up. Rule is designed to make litigation civil again and
eliminate gamesmanship. But there is still gamesmanship. Does not eliminate
need for depositions. Does eliminate need of interrogatories. Does eliminate
arguments over notice pleadings when you have disclosure rules. “Yeah, they
have not given you a lot of facts, but they will in 40 days, so dismissal motion is
denied.” We get motions to exclude evidence based on non-disclosure. They
become “gotchas” for some lawyers, who should have just picked up the phone
and called to ask for a supplement.

One lawyer was trained under federal rules and then moved to Arizona and
encountered Rule 26.1. This lawyer also practices against highly sophisticated
lawyers. This lawyer said 26.1 has been positive. Saves money. Moves matters
more quickly. Parties tend to adjust timing based on Rule 26.1 This lawyer has
never seen a party prejudiced by following the disclosure rule but has seen
lawyers who failed to comply face evidence exclusion by virtue of the failure.

One plaintiff’s lawyer believes that the disclosure rule has affected plaintiff’s
lawyers more than defense lawyers: it is more costly; this lawyer has to
constantly review the 26.1 disclosure to be sure it is supplemented as facts
develop so he does not face an exclusion request at trial.

A plaintiff's personal injury lawyer felt that Rule 26.1 adds a layer of discovery.
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Statements are filed but then this lawyer still gets interrogatories and requests
for production on a number of issues. This lawyer felt it would be great if all
judges did what judge above does: no discovery motions—call the court instead.
This lawyer suggested a discovery master could play a role in ferreting out those
that comply and those that don’t intentionally versus accidentally.

Judge disagrees with use of discovery master. Had bad experience with it. Cost
the parties too much and took too long. Court involvement can move a matter
along more quickly. She would add to the Rule that a party must issue a litigation
hold when a case is filed. As to ESI, she thinks the Maricopa County Superior
Court model should be the one followed in the Rule. Judges need to get involved
in ESI discovery immediately. This judge says rule has helped, but it has not
eliminated sharp practices that judges have to police.

When supplemental disclosures are produced, new information is typically
bolded or in italics.

Deadline for final disclosure? It is typically in the scheduling order under AZ
Rule 16. Rule says 60 days before trial, but the Court can trump this deadline and
make it earlier than that. Mostjudges do. 60 days before trial is too late.

One lawyer said he could never remember seeing anything “startling” in a
disclosure statement. This lawyer has gotten favorable documents from the
other side, however. In a $25,000 or $50,000 case, it adds expense.

Lawyers do press client for every potential relevant document to be sure you are
complying with the disclosure statement.

Clients do balk. The Rule then is invoked by the lawyers to support them with
respect to documents when clients balk at production.

Conceptually, though, it is harder to explain to some clients that AZ’s rule
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requires full disclosure. One has to think differently than when responding to a
request for production. In that respect, it is more expensive. But on balance, this
lawyer believes the disclosure rule saves money.

Another lawyer: must think through your entire case, including its problems,
because of what has to be disclosed.

If there is a large amount of ESI, what is done? Disclosure would likely say: “we
are negotiating an ESI protocol,” or “we have agreed on an ESI protocol and this
is what will happen...” If no discussion occurs, it might say: “We will make
disclosure in due course after review.”

When data rich parties are against each other, they work things out. In
asymmetrical cases, it is more difficult to work out. If data poor party tries to use
ESI burden as leverage, then can be difficult.

Judge: try to discuss with counsel and with the judge.

One lawyer told story of NY lawyers dribbling out ESI and he is back to issuing
requests for production. It will cost him quite a bit of money to engage in this
iterative process.

Should disclose sources of ESI at a minimum.

If a “data dump,” hard to argue something was not disclosed.

Rule 26.1 is really drafted for small cases; sometimes with no lawyers involved.
For larger cases, the proposed amendment on ESI will be make it self-executing

versus now where lawyers have to avoid the rule in order to comply.

Lawyers generally said they prefer the Arizona disclosures to federal court
discovery practices.
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A plaintiffs’ lawyer said he finds the disclosures of facts, legal theories, and
documents to be helpful. He finds that judges generally enforce the disclosure
rules.

A judge said she thinks the disclosure rule, when enforced, makes cases move
more quickly and reduces the amount of written discovery.

A defense lawyer said the rule eliminates hiding the ball and makes litigation
more cost-effective. He rarely serves interrogatories because they are not
necessary in light of disclosures. If he thinks information is missing, he sends a
letter to the opposing side requesting it. If it is not produced, the letter provides
a basis for excluding it at trial. It does front-load costs, and can interfere with
settlement of smaller cases.

A judge agreed that the disclosure rule generally makes interrogatories
unnecessary. On balance, he thinks the disclosure approach is better than the
federal rules approach.

A defense lawyer who learned to practice in Chicago before moving to Arizona
said that she thinks the disclosure rules are extremely positive. They reduce
costs and move cases more quickly. She has never seen a party unfairly
prejudiced by the disclosure rule, but has seen partiers fairly prejudice when
they failed to comply.

A plaintiffs’ lawyer said he thinks the document disclosure requirement is
helpful, but the other disclosure obligations just increase cost. Some lawyers
turn them into a “gotcha” tactic by arguing something obvious was not disclosed.

A plaintiffs’ lawyer said he thinks the disclosure rule would be more effective if
other forms of discovery were limited. He still has to respond to much discovery,
which means the disclosure obligation only adds another layer of cost.
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To:  Judge Campbell

Cc:  Rebecca Womeldorf

From: Amelia Yowell, Supreme Court Fellow
Date: December 13, 2015

RE: State Initial Disclosure Models

The Pilot Projects Subcommittee asked me to compile information about states with
robust initial disclosure rules. | found seven states with initial disclosure rules that | thought
would be helpful to the Subcommittee as it drafts a possible pilot program (Alaska, Arizona,
Colorado, Nevada, New Hampshire, Texas, and Utah). | have provided a summary of these
states’ initial disclosure rules in the attached table, which I hope will provide a quick and easy
way to compare the rules. Because I have simplified the rules for space and ease of comparison,
I have linked each section of the table to the text of the relevant state rule.! If the Subcommittee
thinks it would be helpful, I am happy to do additional research or analysis.

*You can access the text of the rule by clicking anywhere on a state’s section in the table.
The links are invisible. To get back to the main table, go to the bookmark bar on the left side of
the PDF and click on “AGY Table.”
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Scope of Disclosure | List or Summary re | Produce or Identify Damages Insurance
Individuals Docs, ESI, data Agreements

compilations,
tangible things

Federal

Fed. R. Civ. P.
26(a)(1)

Helpful information
(but not impeachment
information)

Name, address, and
telephone number
and subject

A copy or
description by
category and
location, limited to
possession, custody,
or control

A computation of
each category and
documents/material
must be available for
inspection or

copying

Inspection and
copying

New Hampshire

Helpful information
(but not impeachment

Name, address, and
telephone number

A copy, limited to
possession, custody,

A computation of
each category and a

Inspection and
copying

N.H. Superior | information) and summary (unless | or control copy of
Court Civ. R. the information is in documents/materials
22(a) a produced
document)
Nevada Helpful and hurtful Name, address, and | A copy or A computation of Inspection and
information, telephone number description by any category and copying
Nev. R. Civ. P. | including and subject category and documents/materials
16.1(a)(1), impeachment location, limited to must be available for
26(b)(1) possession, custody | inspection and
“Relevant to the subject or control copying
matter”
Alaska The factual basis for | Name, address, and | For relevant List categories of Produce a copy
each claim or defense | telephone number documents, a copy or | damages and a
Alaska R. Civ. and subject a description by computation of each
P. 26(a)(1) Helpful and hurtful category and a copy | category of special

information

of any un-privileged

damages and
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“Relevant to disputed
facts alleged with
particularity in the
pleadings™

statements or the
name, address, and
telephone number of
the custodian of the
statement and
photos, diagrams,
and videotapes

documents/materials
must be available for
inspection or

copying

Colorado Helpful and hurtful Name, address, and | A listing and a copy | A description of the | Inspection and
information telephone number or description by categories and a copying
Colo. R. Civ. P. and “brief category and computation of
26(a)(1) Relevant to the claims and | description” location, limited to economic damages
defenses of any party” possession, custody, | and relevant
or control and make | documents/materials
available for must be available for
inspection and inspection or
copying copying
Utah For individuals: Name, address, and | A copy, limited to A computation of Produce a copy
helpful information telephone number possession or control | any damages
Utah R. Civ. P. | (but not impeachment | and subject and, if of the party claimed and a copy
26(a)(1) information) and each | an expected fact of

fact witness the party
may call in its case-
in-chief

For documents: any
referred to in the
pleadings and any the
party may offer in its
case-in-chief (but not
charts, summaries,

witness, a summary

documents/materials
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and demonstrative
exhibits)

Arizona

Ariz. R. Civ. P.
26.1(a)

The factual basis and
legal theory for each
claim or defense

For individuals:
helpful and hurtful

information (knowledge
or information relevant to
the events, transactions,

or occurrences) and
witnesses the party
intends to call at trial
and all persons who
have given statements
(written, recorded,
signed, or unsigned)
and anticipated expert
witnesses

For documents, etc.:
any the party plans to
use at trial and
helpful and hurtful
documents (relevant to
the subject matter), and
those reasonably
calculated to lead to
the discovery of
admissible evidence

Names, address, and
telephone number
and nature and, for
witnesses expected
at trial, a fair
description of the
substance of the
testimony and, for
witnesses who have
given a statement,
the identity of the
custodian of the
copies and, for
expert witnesses, the
subject matter, the
facts and opinions, a
summary of the
grounds for the
opinions, the
expert’s
qualification, and the
name and address of
the custodian of the
expert’s reports

For documents
expected to be used
at trial, “the
existence, location,
custodian, and
general description,”
and for relevant
documents, a list or,
in the case of
voluminous
information, a list of
the categories known
to exist (no
possession, custody,
or control limitation)
and unless good
cause, a copy

A computation of
damages and a copy
of the
documents/materials
and the names,
addresses, and
telephone numbers
of all damage
witnesses

List existence,
location, custodian,
and general
description
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Texas

Tex. R. Civ. P.
194.2

(NOT
MANDATORY)

Factual basis and
legal theories for
claims or defenses
(but not all evidence
that may be offered at
trial)

Helpful and hurtful
information

“Relevant facts”

Name, address, and
telephone number
and a brief statement
of connection and
for expert witnesses,
the subject matter,
general substance of
impressions and
opinions, brief
summary of the
basis, or documents
reflecting the
information (if not
subject to the control
of the party)

A copy of any
witness statements
and

for experts controlled
by the party, a copy
of everything
provided to,
reviewed by, or
prepared by or for
the expert and the
expert’s current
resume and
bibliography

The amount and
method of
calculating
economic damages
and, if physical or
mental injury, all
medical records and
bills reasonably
related or
authorization
permitting disclosure

A copy
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United States Code Annotated
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
Title V. Disclosures and Discovery (Refs & Annos)

Federal Rules of Civil Procedure Rule 26
Rule 26. Duty to Disclose; General Provisions Governing Discovery
Currentness
<Notes of Decisionsfor 28 USCA Federal Rulesof Civil Procedure Rule 26 are displayed in two separate documents.

Notes of Decisions for subdivisions | to |11 are contained in this document. For Notes of Decisions for subdivisions
1V to end, see second document for 28 USCA Federal Rules of Civil Procedure Rule 26.>

(a) Required Disclosures.

(1) Initial Disclosure.

(A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwise stipulated or ordered by the court, a party must,
without awaiting a discovery request, provide to the other parties:

() thenameand, if known, the address and tel ephone number of each individual likely to have discoverableinformation--
along with the subjects of that information--that the disclosing party may use to support its claims or defenses, unless
the use would be solely for impeachment;

(i) acopy--or a description by category and location--of all documents, electronically stored information, and tangible
things that the disclosing party has in its possession, custody, or control and may use to support its claims or defenses,
unless the use would be solely for impeachment;

(iii) a computation of each category of damages claimed by the disclosing party--who must also make available for
inspection and copying as under Rule 34 the documents or other evidentiary material, unless privileged or protected
from disclosure, on which each computation is based, including materials bearing on the nature and extent of injuries
suffered; and

(iv) for inspection and copying as under Rule 34, any insurance agreement under which an insurance business may
be liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse for payments made to
satisfy the judgment.

(B) Proceedings Exempt from Initial Disclosure. The following proceedings are exempt from initial disclosure:

(i) an action for review on an administrative record;
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(ii) aforfeiture action in rem arising from a federal statute;

(iii) a petition for habeas corpus or any other proceeding to challenge a criminal conviction or sentence;

(iv) an action brought without an attorney by a person in the custody of the United States, a state, or a state subdivision;

(v) an action to enforce or quash an administrative summons or subpoena;

(vi) an action by the United States to recover benefit payments;

(vii) an action by the United Statesto collect on a student loan guaranteed by the United States;

(viii) aproceeding ancillary to a proceeding in another court; and

(ix) an action to enforce an arbitration award.

(C) Time for Initial Disclosures-In General. A party must make the initial disclosures at or within 14 days after the
parties Rule 26(f) conference unless a different time is set by stipulation or court order, or unless a party objects during
the conference that initial disclosures are not appropriate in this action and states the objection in the proposed discovery
plan. In ruling on the objection, the court must determine what disclosures, if any, are to be made and must set the time
for disclosure.

(D) Timefor Initial Disclosures--For Parties Served or Joined Later. A party that isfirst served or otherwise joined after
the Rule 26(f) conference must make the initial disclosures within 30 days after being served or joined, unless a different
timeis set by stipulation or court order.

(E) Basisfor Initial Disclosure; Unacceptable Excuses. A party must makeitsinitial disclosures based on theinformation
then reasonably available to it. A party is not excused from making its disclosures because it has not fully investigated
the case or because it challenges the sufficiency of another party's disclosures or because another party has not made its
disclosures.

(2) Disclosure of Expert Testimony.

(A) In General. In addition to the disclosures required by Rule 26(a)(1), a party must disclose to the other parties the
identity of any witness it may use at trial to present evidence under Federal Rule of Evidence 702, 703, or 705.

(B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or ordered by the court, this disclosure
must be accompanied by a written report--prepared and signed by the witness--if the witness is one retained or specially
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employed to provide expert testimony in the case or one whose duties as the party's employee regularly involve giving

expert testimony. The report must contain;

(i) acomplete statement of all opinions the witness will express and the basis and reasons for them;

(ii) the facts or data considered by the witness in forming them;

(iii) any exhibits that will be used to summarize or support them;

(iv) the witness's qualifications, including alist of all publications authored in the previous 10 years;

(v) alist of all other casesinwhich, during the previous 4 years, the witnesstestified asan expert at trial or by deposition;
and

(vi) astatement of the compensation to be paid for the study and testimony in the case.

(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or ordered by the court, if the witness
is not required to provide a written report, this disclosure must state:

(i) the subject matter on which the witness is expected to present evidence under Federal Rule of Evidence 702, 703,
or 705; and

(ii) asummary of the facts and opinions to which the witness is expected to testify.

(D) Timeto Disclose Expert Testimony. A party must make these disclosures at the times and in the sequence that the court
orders. Absent a stipulation or a court order, the disclosures must be made:

(i) at least 90 days before the date set for trial or for the case to be ready for tria; or

(i) if the evidence is intended solely to contradict or rebut evidence on the same subject matter identified by another
party under Rule 26(a)(2)(B) or (C), within 30 days after the other party's disclosure.

(E) Supplementing the Disclosure. The parties must supplement these disclosures when required under Rule 26(€).

(3) Pretrial Disclosures.

(A) In General. In addition to the disclosures required by Rule 26(a)(1) and (2), aparty must provideto the other partiesand
promptly file the following information about the evidence that it may present at trial other than solely for impeachment:
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(i) the name and, if not previously provided, the address and telephone number of each witness--separately identifying
those the party expects to present and those it may call if the need arises;

(i1) the designation of those witnesses whose testimony the party expects to present by deposition and, if not taken
stenographically, atranscript of the pertinent parts of the deposition; and

(iii) an identification of each document or other exhibit, including summaries of other evidence--separately identifying
those items the party expects to offer and those it may offer if the need arises.

(B) Time for Pretrial Disclosures; Objections. Unless the court orders otherwise, these disclosures must be made at least
30 days before trial. Within 14 days after they are made, unless the court sets a different time, a party may serve and
promptly file alist of the following objections: any objections to the use under Rule 32(a) of a deposition designated by
another party under Rule 26(a)(3)(A)(ii); and any objection, together with the grounds for it, that may be made to the
admissibility of materias identified under Rule 26(a)(3)(A)(iii). An objection not so made--except for one under Federal
Rule of Evidence 402 or 403--is waived unless excused by the court for good cause.

(4) Form of Disclosures. Unless the court orders otherwise, all disclosures under Rule 26(a) must be in writing, signed,
and served.

(b) Discovery Scope and Limits.

(1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain
discovery regarding any nonprivileged matter that is relevant to any party's claim or defense and proportional to the needs
of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties' relative
accessto relevant information, the parties resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit. Information within this scope of discovery need
not be admissible in evidence to be discoverable.

(2) Limitations on Frequency and Extent.

(A) When Permitted. By order, the court may alter the limitsin these rules on the number of depositions and interrogatories
or on the length of depositions under Rule 30. By order or local rule, the court may also limit the number of requests
under Rule 36.

(B) Specific Limitations on Electronically Sored Information. A party need not provide discovery of electronically stored
information from sourcesthat the party identifies as not reasonably accessible because of undue burden or cost. On motion
to compel discovery or for a protective order, the party from whom discovery is sought must show that the information
is not reasonably accessible because of undue burden or cost. If that showing is made, the court may nonetheless order
discovery from such sources if the requesting party shows good cause, considering the limitations of Rule 26(b)(2)(C).
The court may specify conditions for the discovery.
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(C) When Required. On motion or on its own, the court must limit the frequency or extent of discovery otherwise allowed
by theserules or by local ruleif it determines that:

(i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other source that is
more convenient, less burdensome, or less expensive;

(ii) the party seeking discovery has had ample opportunity to obtain the information by discovery in the action; or

(i) the proposed discovery is outside the scope permitted by Rule 26(b)(1).

(3) Trial Preparation: Materials.

(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible thingsthat are prepared
in anticipation of litigation or for trial by or for another party or its representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1); and

(i) the party showsthat it has substantial need for the materials to prepare its case and cannot, without undue hardship,
obtain their substantial equivalent by other means.

(B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against disclosure of
the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other representative concerning
the litigation.

(C) Previous Statement. Any party or other person may, on request and without the required showing, obtain the person's
own previous statement about the action or its subject matter. If the request is refused, the person may move for a court
order, and Rule 37(a)(5) applies to the award of expenses. A previous statement is either:

(i) awritten statement that the person has signed or otherwise adopted or approved; or

(i) a contemporaneous stenographic, mechanical, electrical, or other recording--or a transcription of it--that recites
substantially verbatim the person's oral statement.

(4) Trial Preparation: Experts.

(A) Deposition of an Expert Who May Testify. A party may depose any person who has been identified as an expert whose
opinions may be presented at trial. If Rule 26(a)(2)(B) requires areport from the expert, the deposition may be conducted
only after the report is provided.
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(B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A) and (B) protect drafts of any report
or disclosure required under Rule 26(a)(2), regardless of the form in which the draft is recorded.

(C) Trial-Preparation Protection for Communications Between a Party's Attorney and Expert Witnesses. Rules 26(b)(3)
(A) and (B) protect communications between the party's attorney and any witness required to provide areport under Rule
26(a)(2)(B), regardless of the form of the communications, except to the extent that the communications:

(i) relate to compensation for the expert's study or testimony;

(i1) identify facts or data that the party's attorney provided and that the expert considered in forming the opinions to
be expressed; or

(i) identify assumptions that the party's attorney provided and that the expert relied on in forming the opinions to be
expressed.

(D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or deposition, discover
facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation
of litigation or to prepare for trial and who is not expected to be called as awitness at trial. But a party may do so only:

(i) as provided in Rule 35(b); or

(i) on showing exceptional circumstances under which it isimpracticable for the party to obtain facts or opinions on
the same subject by other means.

(E) Payment. Unless manifest injustice would result, the court must require that the party seeking discovery:

(i) pay the expert areasonable fee for time spent in responding to discovery under Rule 26(b)(4)(A) or (D); and

(i) for discovery under (D), also pay the other party a fair portion of the fees and expenses it reasonably incurred in
obtaining the expert's facts and opinions.

(5) Claiming Privilege or Protecting Trial-Preparation Materials.

(A) Information Withheld. When a party withholds information otherwise discoverable by claiming that the information
is privileged or subject to protection as trial-preparation material, the party must:

(i) expressly make the claim; and
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(ii)describe the nature of the documents, communications, or tangible things not produced or disclosed--and do soin a
manner that, without revealing information itself privileged or protected, will enable other parties to assess the claim.

(B) Information Produced. If information produced in discovery is subject to a claim of privilege or of protection astrial-
preparation material, the party making the claim may notify any party that received the information of the claim and the
basis for it. After being notified, a party must promptly return, sequester, or destroy the specified information and any
copies it has, must not use or disclose the information until the claim is resolved; must take reasonable steps to retrieve
theinformation if the party disclosed it before being notified; and may promptly present the information to the court under
seal for adetermination of the claim. The producing party must preserve the information until the claim is resolved.

(c) Protective Orders.

(1) In General. A party or any person from whom discovery is sought may move for a protective order in the court where the
action is pending -- or as an alternative on matters relating to a deposition, in the court for the district where the deposition
will be taken. The motion must include a certification that the movant has in good faith conferred or attempted to confer
with other affected parties in an effort to resolve the dispute without court action. The court may, for good cause, issue an
order to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one
or more of the following:

(A) forbidding the disclosure or discovery;

(B) specifying terms, including time and place or the alocation of expenses, for the disclosure or discovery;

(C) prescribing a discovery method other than the one selected by the party seeking discovery;

(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or discovery to certain matters;

(E) designating the persons who may be present while the discovery is conducted,;

(F) requiring that a deposition be sealed and opened only on court order;

(G) requiring that a trade secret or other confidentia research, development, or commercial information not be revealed
or bereveaed only in a specified way; and

(H) requiring that the parties smultaneoudly file specified documents or information in sealed envelopes, to be opened
asthe court directs.

(2) Ordering Discovery. If amotion for aprotective order iswholly or partly denied, the court may, on just terms, order that
any party or person provide or permit discovery.
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(3) Awarding Expenses. Rule 37(a)(5) appliesto the award of expenses.

(d) Timing and Sequence of Discovery.

(1) Timing. A party may not seek discovery from any source before the parties have conferred as required by Rule 26(f),
except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B), or when authorized by these rules, by
stipulation, or by court order.

(2) Early Rule 34 Requests.

(A) Timeto Deliver. More than 21 days after the summons and complaint are served on a party, a request under Rule
34 may be delivered:

(i) to that party by any other party, and

(ii) by that party to any plaintiff or to any other party that has been served.

(B) When Considered Served. The request is considered to have been served at the first Rule 26(f) conference.

(3) Sequence. Unless the parties stipulate or the court orders otherwise for the parties and witnesses' convenience and in
the interests of justice:

(A) methods of discovery may be used in any sequence; and

(B) discovery by one party does not require any other party to delay its discovery.

(e) Supplementing Disclosures and Responses.

(1) In General. A party who has made a disclosure under Rule 26(a)--or who has responded to an interrogatory, request for
production, or request for admission--must supplement or correct its disclosure or response:

(A) inatimely manner if the party learnsthat in some material respect the disclosure or responseisincomplete or incorrect,
and if the additional or corrective information has not otherwise been made known to the other parties during the discovery
process or in writing; or

(B) as ordered by the court.
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(2) Expert Witness. For an expert whose report must be disclosed under Rule 26(a)(2)(B), the party's duty to supplement
extends both to information included in the report and to information given during the expert's deposition. Any additions or
changes to this information must be disclosed by the time the party's pretrial disclosures under Rule 26(a)(3) are due.

(f) Conference of the Parties; Planning for Discovery.

(1) Conference Timing. Except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B) or when the court
orders otherwise, the parties must confer as soon as practicable--and in any event at least 21 days before a scheduling
conferenceisto be held or a scheduling order is due under Rule 16(b).

(2) Conference Content; Parties Responsibilities. In conferring, the parties must consider the nature and basis of their
claims and defenses and the possibilities for promptly settling or resolving the case; make or arrange for the disclosures
required by Rule 26(a)(1); discuss any issues about preserving discoverable information; and develop a proposed discovery
plan. The attorneys of record and all unrepresented partiesthat have appeared in the case arejointly responsible for arranging
the conference, for attempting in good faith to agree on the proposed discovery plan, and for submitting to the court within
14 days after the conference a written report outlining the plan. The court may order the parties or attorneys to attend the
conference in person.

(3) Discovery Plan. A discovery plan must state the parties' views and proposals on:

(A) what changes should be made in the timing, form, or requirement for disclosures under Rule 26(a), including a
statement of when initial disclosures were made or will be made;

(B) the subjects on which discovery may be needed, when discovery should be completed, and whether discovery should
be conducted in phases or be limited to or focused on particular issues;

(C) any issues about disclosure, discovery, or preservation of electronically stored information, including the form or
formsin which it should be produced;

(D) any issues about claims of privilege or of protection as trial-preparation materials, including -- if the parties agree on
aprocedure to assert these claims after production -- whether to ask the court to include their agreement in an order under
Federal Rule of Evidence 502;

(E) what changes should be made in the limitations on discovery imposed under these rules or by local rule, and what
other limitations should be imposed; and

(F) any other orders that the court should issue under Rule 26(c) or under Rule 16(b) and (c).

(4) Expedited Schedule. If necessary to comply with its expedited schedule for Rule 16(b) conferences, a court may by
local rule:
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(A) require the parties' conference to occur less than 21 days before the scheduling conference is held or a scheduling
order is due under Rule 16(b); and

(B) require the written report outlining the discovery plan to be filed less than 14 days after the parties conference, or
excuse the parties from submitting a written report and permit them to report orally on their discovery plan at the Rule
16(b) conference.

(g9) Signing Disclosur es and Discovery Requests, Responses, and Objections.

(1) Signature Required; Effect of Signature. Every disclosure under Rule 26(a)(1) or (a)(3) and every discovery request,
response, or objection must be signed by at least one attorney of record in the attorney's own name--or by the party personally,
if unrepresented--and must state the signer's address, e-mail address, and telephone number. By signing, an attorney or party
certifies that to the best of the person's knowledge, information, and belief formed after areasonable inquiry:

(A) with respect to adisclosure, it is complete and correct as of the timeit is made; and

(B) with respect to a discovery request, response, or objection, itis:

(i) consistent with these rules and warranted by existing law or by a nonfrivolous argument for extending, modifying,
or reversing existing law, or for establishing new law;

(ii) not interposed for any improper purpose, such asto harass, cause unnecessary delay, or needlessly increase the cost
of litigation; and

(iii) neither unreasonable nor unduly burdensome or expensive, considering the needs of the case, prior discovery in the
case, the amount in controversy, and the importance of the issues at stake in the action.

(2) Failure to Sign. Other parties have no duty to act on an unsigned disclosure, request, response, or objection until it is
signed, and the court must strike it unless a signature is promptly supplied after the omission is called to the attorney's or
party's attention.

(3) Sanction for Improper Certification. If a certification violates this rule without substantial justification, the court, on
motion or on its own, must impose an appropriate sanction on the signer, the party on whose behalf the signer was acting, or
both. The sanction may include an order to pay the reasonable expenses, including attorney's fees, caused by the violation.

CREDIT(S)

(Amended December 27, 1946, effective March 19, 1948; January 21, 1963, effective July 1, 1963; February 28, 1966,
effective July 1, 1966; March 30, 1970, effective July 1, 1970; April 29, 1980, effective August 1, 1980; April 28, 1983, effective
August 1, 1983; March 2, 1987, effective August 1, 1987; April 22, 1993, effective December 1, 1993; April 17, 2000, effective
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December 1, 2000; April 12, 2006, effective December 1, 2006; April 30, 2007, effective December 1, 2007; April 28, 2010,
effective December 1, 2010; April 29, 2015, effective December 1, 2015.)

ADVISORY COMMITTEE NOTES
1937 Adoption

Note to Subdivision (a). This rule freely authorizes the taking of depositions under the same circumstances and by the same
methods whether for the purpose of discovery or for the purpose of obtaining evidence. Many states have adopted this practice
on account of its simplicity and effectiveness, safeguarding it by imposing such restrictions upon the subsequent use of the
deposition at the trial or hearing as are deemed advisable. See Ark.Civ.Code (Crawford, 1934) 88 606 to 607; Calif.Code
Civ.Proc. (Deering, 1937) § 2021; 1 Colo.Stat.Ann. (1935) Code Civ.Proc. § 376; 1daho Code Ann. (1932) § 16-906; Ill.Rules
of Pract.Rule 19 (Smith-Hurd I1l.Stats. c. 110, § 259.19); Smith-Hurd 111.Stats. c. 51, § 24; 2 Ind.Stat.Ann. (Burns, 1933) §§
2-1501, 2-1506; Ky.Codes (Carroll, 1932) Civ.Pract. § 557; 1 Mo.Rev.Stat. (1929) § 1753; 4 Mont.Rev.Codes Ann. (1935)
§ 10645; Neb.Comp.Stat. (1929) ch. 20, 88 1246-7; 4 Nev.Comp.Laws (Hillyer, 1929) § 9001; 2 N.H.Pub.Laws (1926) ch.
337, 8 1; N.C.Code Ann. (1935) § 1809; 2 N.D.Comp.Laws Ann. (1913) 8§ 7889 to 7897; 2 Ohio Gen.Code Ann. (Page,
1926) §8 11525-6; 1 Ore.Code Ann. (1930) Tit. 9, § 1503; 1 S.D.Comp.Laws (1929) 8§ 2713-16; Vernon's Ann.Civ.Stats. Tex.
arts. 3738, 3752, 3769; Utah Rev.Stat.Ann. (1933) § 104-51-7; Wash.Rules of Practice adopted by the Supreme Ct., Rule
8, 2 Wash.Rev.Stat.Ann. (Remington, 1932) § 308-8; W.Va.Code (1931) ch. 57, art. 4, § 1. Compare [former] Equity Rules
47 (Depositions--To be Taken in Exceptional Instances); 54 (Depositions Under Revised Statutes, 88§ 863, 865, 866, 867--
Cross Examination); 58 (Discovery--Interrogatories--Inspection and Production of Documents--Admission of Execution or
Genuineness).

This and subsequent rules incorporate, modify, and broaden the provisions for depositions under U.S.C., Title 28, [former] 88
639 (Depositions de bene esse; when and where taken; notice), 640 (Same; mode of taking), 641 (Same; transmission to court),
644 (Depositions under dedimus potestatem and in per petuam), 646 (Deposition under dedimus potestatem; how taken). These
statutes are superseded in so far as they differ from this and subsequent rules. U.S.C. Title 28, [former] § 643 (Depositions;
taken in mode prescribed by State laws) is superseded by the third sentence of Subdivision (a).

While anumber of states permit discovery only from parties or their agents, others either make no distinction between parties or
agents of parties and ordinary witnesses, or authorize the taking of ordinary depositions, without restriction, from any persons
who have knowledge of relevant facts. See Ark.Civ.Code (Crawford, 1934) §8 606 to 607; 1 Idaho Code Ann. (1932) § 16-906;
I1I.Rules of Pract., Rule 19 (Smith-Hurd Ill.Stats. c. 110, § 259.19); Smith-Hurd I11.Stats. c. 51, § 24; 2 Ind.Stat.Ann. (Burns,
1933) § 2-1501; Ky.Codes (Carroll, 1932) Civ.Pract. 88 554 to 558; 2 Md.Ann.Code (Bagby, 1924) Art. 35, § 21; 2 Minn.Stat.
(Mason, 1927) § 9820; Mo.St.Ann. 88 1753, 1759, pp. 4023, 4026; Neb.Comp.Stat. (1929) ch. 20, 88 1246-7; 2 N.H.Pub.Laws
(1926) ch. 337, 8 1; 2N.D.Comp.Laws Ann. (1913) § 7897; 2 Ohio Gen.Code Ann. (Page, 1926) 88 11525-6; 1 S.D.Comp.Laws
(1929) 88 2713-16; Vernon's Ann.Civil Stats.Tex. arts. 3738, 3752, 3769; Utah Rev.Stat.Ann. (1933) § 104-51-7; Wash.Rules
of Practice adopted by Supreme Ct., Rule 8, 2 Wash.Rev.Stat.Ann. (Remington, 1932) § 308-8; W.Va.Code (1931) ch. 57,
art. 4,81

The more common practice in the United States is to take depositions on notice by the party desiring them, without
any order from the court, and this has been followed in these rules. See Calif.Code Civ.Proc. (Deering, 1937) § 2031; 2
FlaComp.Gen.Laws Ann. (1927) 88 4405-7; 1 Idaho Code Ann. (1932) § 16-902; Ill.Rules of Pract., Rule 19 (Smith-Hurd
[1l.Stats. ¢. 110, § 259.19); Smith-Hurd I1l.Stats. c. 51, § 24; 2 Ind.Stat.Ann. (Burns, 1933) § 2-1502; Kan.Gen.Stat.Ann.
(1935) § 60-2827; Ky.Codes (Carroll, 1932) Civ.Pract. § 565; 2 Minn.Stat. (Mason, 1927) § 9820; Mo.St.Ann. § 1761, p.
4029; 4 Mont.Rev.Codes Ann. (1935) § 10651; Nev.Comp.Laws (Hillyer, 1929) § 9002; N.C.Code Ann. (1935) § 1809; 2
N.D.Comp.Laws Ann. (1913) § 7895; Utah Rev.Stat.Ann. (1933) § 104-51-8.

Note to Subdivision (b). While the old chancery practice limited discovery to facts supporting the case of the party seeking
it, this limitation has been largely abandoned by modern legislation. See Ala.Code Ann. (Michie, 1928) 8§ 7764 to 7773; 2
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Ind.Stat.Ann. (Burns, 1933) 88 2-1028, 2-1506, 2-1728-2-1732; lowaCode (1935) § 11185; Ky.Codes(Carrall, 1&5{21)1%)i1\t/.|33ract.
88 557, 606(8); La.Code Pract. (Dart, 1932) arts. 347-356; 2 Mass.Gen.Laws (Ter.Ed., 1932) ch. 231, §8 61 to 67; Mo.St.Ann.
§§ 1753, 1759, pp. 4023, 4026; Neb.Comp.Stat. (1929) §§ 20-1246, 20-1247; 2 N.H.Pub.Laws (1926) ch. 337, § 1; 2 Ohio
Gen.Code Ann. (Page, 1926) 88 11497, 11526; Vernon's Ann.Civ.Stats. Tex. arts. 3738, 3753, 3769; Wis.Stat. (1935) § 326.12;
Ontario Consol.Rules of Pract. (1928) Rules 237-347; Quebec Code of Civ.Proc. (Curran, 1922) 88§ 286 to 290.

Note to Subdivisions (d), (€), and (f). The restrictions here placed upon the use of depositions at the trial or hearing are
substantially the same as those provided in U.S.C., Title 28, [former] § 641, for depositions taken, de bene esse, with the
additional provision that any deposition may be used when the court finds the existence of exceptional circumstances. Compare
English Rules Under the Judicature Act (The Annual Practice, 1937) O. 37, r. 18 (with additional provision permitting use of
deposition by consent of the parties). See also [former] Equity Rule 64 (Former Depositions, Etc. May be Used Before Master);
and 2 Minn.Stat. (Mason, 1927) § 9835 (Use in a subsequent action of a deposition filed in a previously dismissed action
between the same parties and involving the same subject matter).

1946 Amendment

Note. Subdivision (a). The amendment eliminates the requirement of leave of court for thetaking of adeposition except wherea
plaintiff seeksto take adeposition within 20 days after the commencement of the action. The retention of the requirement where
adeposition is sought by a plaintiff within 20 days of the commencement of the action protects a defendant who has not had an
opportunity to retain counsel and inform himself as to the nature of the suit; the plaintiff, of course, needs no such protection.
The present rule forbids the plaintiff to take a deposition, without leave of court, before the answer is served. Sometimes the
defendant delays the serving of an answer for more than 20 days, but as 20 days are sufficient time for him to obtain alawyer,
thereis no reason to forbid the plaintiff to take a deposition without leave merely because the answer has not been served. In all
cases, Rule 30(a) empowers the court, for cause shown, to ater the time of the taking of a deposition, and Rule 30(b) contains
provisions giving ample protection to persons who are unreasonably pressed. The modified practice here adopted is aong the
line of that followed in various states. See e.g., 8 Mo.Rev.Stat.Ann.1939, § 1917; 2 Burns' Ind.Stat.Ann.1933, § 2-1506.

Subdivision (b). The amendments to subdivision (b) make clear the broad scope of examination and that it may cover not
only evidence for use at the trial but also inquiry into matters in themselves inadmissible as evidence but which will lead to
the discovery of such evidence. The purpose of discovery isto allow a broad search for facts, the names of witnesses, or any
other matters which may aid a party in the preparation or presentation of his case. Engl v. Aetna Life Ins. Co., C.C.A.2, 1943,
139 F.2d 469; Mahler v. Pennsylvania R. Co., E.D.N.Y.1945, 8 Fed.Rules Serv. 33.351, Case 1. In such a preliminary inquiry
admissibility at trial should not be the test as to whether the information sought is within the scope of proper examination.
Such a standard unnecessarily curtails the utility of discovery practice. Of course, matters entirely without bearing either as
direct evidence or as leads to evidence are not within the scope of inquiry, but to the extent that the examination develops
useful information, it functions successfully as an instrument of discovery, evenif it produces no testimony directly admissible.
Lewis v. United Air Lines Transportation Corp., D.Conn.1939, 27 F.Supp. 946; Engl v. Aetna Life Ins. Co., supra; Mahler v.
Pennsylvania R. Co., supra; Bloomer v. Srian Lamp Co., D.Del.1944, 8 Fed.Rules Serv. 26b.31, Case 3; Rosseau v. Langley,
N.Y.1945, 9 Fed.Rules Serv. 34.41, Case 1 (Rule 26 contempl ates“ examinations not merely for the narrow purpose of adducing
testimony which may be offered in evidence but also for the broad discovery of information which may be useful in preparation
fortrial.”); Olson Transportation Co. v. Socony-Vacuum Co., E.D.Wis.1944, 8 Fed.Rules Serv. 34.41, Case2 (“. . . theRules. . .
permit ‘fishing’ for evidence as they should.”); Note, 1945, 45 Col.L.Rev. 482. Thus hearsay, while inadmissible itself, may
suggest testimony which properly may be proved. Under Rule 26(b) several cases, however, have erroneously limited discovery
on the basis of admissibility, holding that the word “relevant” in effect meant “material and competent under the rules of
evidence”. Poppino v. Jones Sore Co., W.D.M0.1940, 1 F.R.D. 215, 3 Fed.Rules Serv. 26b.5, Case 1; Benevento v. A. &
P. Food Stores, Inc., E.D.N.Y.1939, 26 F.Supp. 424. Thus it has been said that inquiry might not be made into statements
or other matters which, when disclosed, amounted only to hearsay. See Maryland for use of Montvila v. Pan-American Bus
Lines, Inc., D.Md.1940, 1 F.R.D. 213, 3 Fed.Rules Serv. 26b.211, Case 3; Gitto v. “ Italia,” Societa Anonima Di Navigazione,
E.D.N.Y.1940, 31 F.Supp. 567; Rose Sk Mills, Inc. v. Insurance Co. of North America, S.D.N.Y.1939, 29 F.Supp. 504; Colpak
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v. Hetterick, E.D.N.Y.1941, 40 F.Supp. 350; Matthiesv. Peter F. Connolly Co., E.D.N.Y.1941, 6 Fed.Rules Serv. 30a.22, Case

1, 2 F.R.D. 277; Matter of Examination of Citizens Casualty Co. of New York, S.D.N.Y.1942, 3 F.R.D. 171, 7 Fed.Rules Serv.
26b.211, Case 1; United Sates v. Slliman, D.C.N.J.1944, 8 Fed.Rules Serv. 26b.52, Case 1. The contrary and better view,
however, has often been stated. See, e.g., Engl v. Aetna Life Ins. Co., supra; Stevenson v. Melady, S.D.N.Y.1940, 3 Fed.Rules
Serv. 26b.31, Case 1, 1 F.R.D. 329; Lewis v. United Air Lines Transport Corp., supra; Application of Zenith Radio Corp.,
E.D.Pa1941, 4 Fed.Rules Serv. 30b.21, Case 1, 1 F.R.D. 627; Steingut v. Guaranty Trust Co. of New York, S.D.N.Y.1941, 1
F.R.D. 723, 4 Fed.Rules Serv. 26b.5, Case 2; DeSeversky v. Republic Aviation Corp., E.D.N.Y.1941, 2 F.R.D. 183, 5 Fed.Rules
Serv. 26b.31, Case 5; Moore v. George A. Hormel & Co., S.D.N.Y.1942, 6 Fed.Rules Serv. 30b.41, Case 1, 2 F.R.D. 340;
Hercules Powder Co. v. Rohm & Haas Co., D.Del.1943, 7 Fed.Rules Serv. 45b.311, Case 2, 3 F.R.D. 302; Bloomer v. Srrian
Lamp Co., supra; Croshy Steam Gage & Valve Co. v. Manning, Maxwell & Moore, Inc., D.Mass.1944, 8 Fed.Rules Serv.
26b.31, Case 1; Patterson Oil Terminals, Inc. v. Charles Kurz & Co., Inc., E.D.Pa.1945, 9 Fed.Rules Serv. 33.321, Case 2;
Pueblo Trading Co. v. Reclamation Dist. No. 1500, N.D.Cal.1945, 9 Fed.Rules Serv. 33.321, Case 4, 4 F.R.D. 471. See dso
discussion as to the broad scope of discovery in Hoffman v. Palmer, C.C.A.2, 1942, 129 F.2d 976, 995-997, affirmed 63 S.Ct.
477,318 U.S. 109, 87 L.Ed. 645; Note, 1945, 45 Col.L.Rev. 482.

1963 Amendment

This amendment conforms to the amendment of Rule 28(b). See the next-to-last paragraph of the Advisory Committee's Note
to that amendment.

1966 Amendment

The requirement that the plaintiff obtain leave of court in order to serve notice of taking of a deposition within 20 days
after commencement of the action gives rise to difficulties when the prospective deponent is about to become unavailable for
examination. The problem is not confined to admiralty, but has been of special concern in that context because of the mobility
of vessels and their personnel. When Rule 26 was adopted as Admiralty Rule 30A in 1961, the problem was aleviated by
permitting depositions de bene esse, for which leave of court is not required. See Advisory Committee's Note to Admiralty
Rule 30A (1961).

A continuing study is being made in the effort to devise a modification of the 20-day rule appropriate to both the civil and
admiralty practice to the end that Rule 26(a) shall state a uniform rule applicable alike to what are now civil actions and suitsin
admiralty. Meanwhile, the exigencies of maritime litigation require preservation, for the time being at |east, of thetraditional de
bene esse procedure for the post-unification counterpart of the present suit in admiralty. Accordingly, the amendment provides
for continued availability of that procedure in admiralty and maritime claims within the meaning of Rule 9(h).

1970 Amendment

A limited rearrangement of the discovery rules is made, whereby certain rule provisions are transferred, as follows: Existing
Rule 26(a) is transferred to Rules 30(a) and 31(a). Existing Rule 26(c) is transferred to Rule 30(c). Existing Rules 26(d), (e),
and () are transferred to Rule 32. Revisions of the transferred provisions, if any, are discussed in the notes appended to Rules
30, 31, and 32. In addition, Rule 30(b) is transferred to Rule 26(c). The purpose of this rearrangement is to establish Rule 26 as
arule governing discovery in general. (The reasons are set out in the Advisory Committee's explanatory statement.)

Subdivision (a)--Discovery Devices. Thisis anew subdivision listing all of the discovery devices provided in the discovery
rules and establishing the relationship between the general provisions of Rule 26 and the specific rules for particular discovery
devices. The provision that the frequency of use of these methodsis not limited confirms existing law. It incorporatesin general
form a provision now found in Rule 33.
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Subdivision (b)--Scope of Discovery. This subdivision is recast to cover the scope of discovery generally. It regulates the
discovery obtainable through any of the discovery deviceslisted in Rule 26(a).

All provisions as to scope of discovery are subject to the initial qualification that the court may limit discovery in accordance
with these rules. Rule 26(c) (transferred from 30(b) ) confers broad powers on the courts to regulate or prevent discovery even
though the materials sought are within the scope of 26(b), and these powers have always been freely exercised. For example,
a party's income tax return is generally held not privileged, 2A Barron & Holtzoff, Federal Practice and Procedure, § 651.2
(Wright ed. 1961), and yet courts have recognized that interests in privacy may call for a measure of extra protection. E.g.,
Wiesenberger v. W. E. Hutton & Co., 35 F.R.D. 556 (S.D.N.Y.1964). Similarly, the courts have in appropriate circumstances
protected materials that are primarily of an impeaching character. These two types of materials merely illustrate the many
situations, not capable of governance by precise rule, in which courts must exercise judgment. The new subsections in Rule
26(b) do not change existing law with respect to such situations.

Subdivision (b)(1)--In General. The language is changed to provide for the scope of discovery in general terms. The existing
subdivision, although in terms applicable only to depositions, is incorporated by reference in existing Rules 33 and 34. Since
decisions as to relevance to the subject matter of the action are made for discovery purposes well in advance of trial, aflexible
treatment of relevance is required and the making of discovery, whether voluntary or under court order, is not a concession or
determination of relevance for purposes of trial. Cf. 4 Moore's Federal Practice 126-16[1] (2d ed. 1966).

Subdivision (b)(2)--Insurance Policies. Both the cases and commentators are sharply in conflict on the question whether
defendant's liability insurance coverage is subject to discovery in the usual situation when the insurance coverage is not itself
admissible and does not bear on another issue in the case. Examples of Federal cases requiring disclosure and supporting
comments. Cook v. Welty, 253 F.Supp. 875 (D.D.C.1966) (cases cited); Johanek v. Aberle, 27 F.R.D. 272 (D.Mont.1961);
Williams, Discovery of Dollar Limitsin Liability Policiesin Automobile Tort Cases, 10 AlaL.Rev. 355 (1958); Thode, Some
Reflections on the 1957 Amendments to the Texas Rules, 37 Tex.L.Rev. 33, 40-42 (1958). Examples of Federal cases refusing
disclosure and supporting comments: Bisserier v. Manning, 207 F.Supp. 476 (D.N.J.1962); Cooper v. Sender, 30 F.R.D. 389
(E.D.Tenn.1962); Frank, Discovery and Insurance, Coverage, 1959 Ins.L.J. 281; Fournier, Pre-trial Discovery of Insurance
Coverage and Limits, 28 Ford.L.Rev. 215 (1959).

The division in reported cases is close. State decisions based on provisions similar to the federal rules are similarly divided.
See cases collected in 2A Barron & Holtzoff, Federal Practice and Procedure § 647.1, nn. 45.5, 45.6 (Wright ed. 1961). It
appearsto be difficult if not impossible to obtain appellate review of the issue. Resolution by rule amendment isindicated. The
question is essentially procedural in that it bears upon preparation for trial and settlement before trial, and courts confronting
the question, however they have decided it, have generaly treated it as procedural and governed by the rules.

The amendment resolves this issue in favor of disclosure. Most of the decisions denying discovery, some explicitly, reason
from the text of Rule 26(b) that it permits discovery only of matters which will be admissible in evidence or appear reasonably
calculated to lead to such evidence; they avoid considerations of policy, regarding them asforeclosed. See Bisserier v. Manning,
supra. Some note also that facts about a defendant's financial status are not discoverable as such, prior to judgment with
execution unsatisfied, and fear that, if courts hold insurance coverage discoverable, they must extend the principle to other
aspects of the defendant’s financial status. The cases favoring disclosure rely heavily on the practical significance of insurance
in the decisions lawyers make about settlement and trial preparation. In Clauss v. Danker, 264 F.Supp. 246 (S.D.N.Y.1967),
the court held that the rules forbid disclosure but called for an amendment to permit it.

Disclosure of insurance coverage will enable counsel for both sides to make the same realistic appraisal of the case, so that
settlement and litigation strategy are based on knowledge and not speculation. It will conduce to settlement and avoid protracted
litigation in some cases, though in othersit may have an opposite effect. The amendment islimited to insurance coverage, which
should be distinguished from any other facts concerning defendant's financial status (1) because insurance is an asset created
specificaly to satisfy the claim; (2) because the insurance company ordinarily controls the litigation; (3) because information
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about coverageisavailable only from defendant or hisinsurer; and (4) because disclosure doesnot involve asignificant invasion

of privacy.

Disclosureisrequired when theinsurer “may beliable” on part or all of the judgment. Thus, aninsurance company must disclose
even when it contests liability under the policy, and such disclosure does not constitute a waiver of its claim. It isimmaterial
whether the liability isto satisfy the judgment directly or merely to indemnify or reimburse another after he pays the judgment.

The provision applies only to persons “carrying on an insurance business’ and thus covers insurance companies and not the
ordinary business concern that enters into a contract of indemnification. Cf. N.Y.Ins.Law § 41. Thus, the provision makes
no change in existing law on discovery of indemnity agreements other than insurance agreements by persons carrying on an
insurance business. Similarly, the provision does not cover the business concern that creates a reserve fund for purposes of
self-insurance.

For some purposes other than discovery, an application for insurance is treated as a part of the insurance agreement. The
provision makes clear that, for discovery purposes, the application is not to be so treated. The insurance application may contain
personal and financial information concerning the insured, discovery of which is beyond the purpose of this provision.

In no instance does disclosure make the facts concerning insurance coverage admissible in evidence.

Subdivision (b)(3)--Trial Preparation: Materials. Some of the most controversial and vexing problems to emerge from the
discovery rules have arisen out of requests for the production of documents or things prepared in anticipation of litigation or for
trial. The existing rules make no explicit provision for such materias. Y et, two verbally distinct doctrines have devel oped, each
conferring a qualified immunity on these materials--the “good cause” requirement in Rule 34 (now generally held applicable
to discovery of documents via deposition under Rule 45 and interrogatories under Rule 33) and the work-product doctrine of
Hickman v. Taylor, 329 U.S. 495 (1947). Both demand a showing of justification before production can be had, the one of
“good cause” and the other variously described in the Hickman case: “necessity or justification,” “denial * * * would unduly
prejudice the preparation of petitioner's case,” or “cause hardship or injustice” 329 U.S. at 509-510.

In deciding the Hickman case, the Supreme Court appearsto have expressed apreference in 1947 for an approach to the problem
of trial preparation materials by judicial decision rather than by rule. Sufficient experience has accumulated, however, with
lower court applications of the Hickman decision to warrant a reappraisal.

Themajor difficultiesvisiblein the existing case law are (1) confusion and disagreement asto whether “good cause” is made out
by ashowing of relevance and lack of privilege, or requires an additional showing of necessity, (2) confusion and disagreement
as to the scope of the Hickman work-product doctrine, particularly whether it extends beyond work actually performed by
lawyers, and (3) the resulting difficulty of relating the “good cause” required by Rule 34 and the “necessity or justification” of
the work-product doctrine, so that their respective roles and the distinctions between them are understood.

Basic Standard.--Since Rule 34 in terms requires a showing of “good cause” for the production of al documents and things,
whether or not trial preparation isinvolved, courts have felt that asingle formulais called for and have differed over whether a
showing of relevance and lack of privilege is enough or whether more must be shown. When the facts of the cases are studied,
however, a distinction emerges based upon the type of materials. With respect to documents not obtained or prepared with an
eyeto litigation, the decisions, while not uniform, reflect a strong and increasing tendency to relate “ good cause” to a showing
that the documents are relevant to the subject matter of the action. E.g., Connecticut Mutual Life Ins. Co. v. Shields, 17 F.R.D.
273 (S.D.N.Y.1959), with casescited; Houdry Process Corp. v. Commonweal th Oil Refining Co., 24 F.R.D. 58 (S.D.N.Y.1955);
see Bell v. Commercial Ins. Co., 280 F.2d 514, 517 (3d Cir. 1960). When the party whose documents are sought shows that the
request for production is unduly burdensome or oppressive, courts have denied discovery for lack of “good cause”, athough
they might just as easily have based their decision on the protective provisions of existing Rule 30(b) (new Rule 26(c) ). E.g.,
Lauer v. Tankrederi, 39 F.R.D. 334 (E.D.Pa.1966).
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As to trial-preparation materials, however, the courts are increasingly interpreting “good cause” as requiring more than
relevance. When lawyers have prepared or obtained the materials for trial, all courts require more than relevance; so much is
clearly commanded by Hickman. But even as to the preparatory work of nonlawyers, while some courts ignore work-product
and equate “good cause” with relevance, e.g., Brown v. New York, N.H. & H.RR.,, 17 F.R.D. 324 (S.D.N.Y.1955), the more
recent trend is to read “good cause” as requiring inquiry into the importance of and need for the materials as well as into
alternative sources for securing the same information. In Guilford Nat'l Bank v. Southern Ry., 297 F.2d 921 (4th Cir. 1962),
statements of witnesses obtained by claim agents were held not discoverable because both parties had had equal access to
the witnesses at about the same time, shortly after the collision in question. The decision was based solely on Rule 34 and
“good cause’; the court declined to rule on whether the statements were work-products. The court's treatment of “good cause”
is quoted at length and with approval in Schlagenhauf v. Holder, 379 U.S. 104, 117-118 (1964). See also Mitchell v. Bass,
252 F.2d 513 (8th Cir. 1958); Hauger v. Chicago, R.I. & Pac. RR, 216 F.2d 501 (7th Cir. 1954); Burke v. United Sates, 32
F.R.D. 213 (E.D.N.Y.1963). While the opinions dealing with “good cause” do not often draw an explicit distinction between
trial preparation materials and other materials, in fact an overwhelming proportion of the cases in which a specia showing is
required are cases involving trial preparation materials.

The rules are amended by eliminating the general requirement of “good cause” from Rule 34 but retaining a requirement of a
special showing for trial preparation materials in this subdivision. The required showing is expressed, not in terms of “good
cause” whose generality hastended to encourage confusion and controversy, but in terms of the elements of the specia showing
to be made: substantial need of the materials in the preparation of the case and inability without undue hardship to obtain the
substantial equivalent of the materials by other means.

These changes conform to the holdings of the cases, when viewed in light of their facts. Apart from trial preparation, the fact
that the materials sought are documentary does not in and of itself require a special showing beyond relevance and absence of
privilege. The protective provisions are of course available, and if the party from whom production is sought raises a special
issue of privacy (as with respect to income tax returns or grand jury minutes) or points to evidence primarily impeaching, or
can show serious burden or expense, the court will exercise its traditional power to decide whether to issue a protective order.
On the other hand, the requirement of a specia showing for discovery of trial preparation materials reflects the view that each
side'sinformal evaluation of its case should be protected, that each side should be encouraged to prepare independently, and that
one side should not automatically have the benefit of the detailed preparatory work of the other side. See Field and McKusick,
Maine Civil Practice 264 (1959).

Elimination of a“good cause” requirement from Rule 34 and the establishment of a requirement of a special showing in this
subdivision will eliminate the confusion caused by having two verbally distinct requirements of justification that the courts
have been unabl e to distinguish clearly. Moreover, the language of the subdivision suggests the factors which the courts should
consider in determining whether the requisite showing has been made. The importance of the materials sought to the party
seeking them in preparation of his case and the difficulty he will have obtaining them by other means are factors noted in the
Hickman case. The courts should also consider the likelihood that the party, even if he obtains the information by independent
means, will not have the substantial equivalent of the documents the production of which he seeks.

Consideration of these factors may well lead the court to distinguish between witness statements taken by an investigator, on
the one hand, and other parts of theinvestigativefile, on the other. The court in Southern Ry. v. Lanham, 403 F.2d 119 (5th Cir.
1968), while it naturally addressed itself to the “good cause” requirements of Rule 34, set forth as controlling considerations
the factors contained in the language of this subdivision. The analysis of the court suggests circumstances under which witness
statementswill be discoverable. The witness may have given afresh and contemporaneous account in awritten statement while
he is available to the party seeking discovery only a substantial time thereafter. Lanham, supra at 127-128; Guilford, supra at
926. Or he may be reluctant or hostile. Lanham, supra at 128-129; Brookshire v. Pennsylvania RR, 14 F.R.D. 154 (N.D.Ohio
1953); Diamond v. Mohawk Rubber Co., 33 F.R.D. 264 (D.Col0.1963). Or he may have a lapse of memory. Tannenbaum v.
Walker, 16 F.R.D. 570 (E.D.Pa.1954). Or he may probably be deviating from his prior statement. Cf. Hauger v. Chicago, R.I.
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& Pac. RR, 216 F.2d 501 (7th Cir. 1954). On the other hand, a much stronger showing is needed to obtain evaluative materials

in an investigator's reports. Lanham, supra at 131-133; Pickett v. L. R. Ryan, Inc., 237 F.Supp. 198 (E.D.S.C.1965).

Materials assembled in the ordinary course of business, or pursuant to public requirements unrelated to litigation, or for other
nonlitigation purposes are not under the qualified immunity provided by this subdivision. Goosman v. A. Duie Pyle, Inc., 320
F.2d 45 (4th Cir. 1963); cf. United States v. New York Foreign Trade Zone Operators, Inc., 304 F.2d 792 (2d Cir. 1962). No
changeismadein the existing doctrine, noted in the Hickman case, that one party may discover relevant factsknown or available
to the other party, even though such facts are contained in a document which is not itself discoverable.

Treatment of Lawyers, Special Protection of Mental Impressions, Conclusions, Opinions, and Legal Theories
Concerning the Litigation.--The courts are divided as to whether the work-product doctrine extends to the preparatory work
only of lawyers. The Hickman case |€eft this issue open since the statements in that case were taken by alawyer. Asto courts
of appeals compare Alltmont v. United States, 177 F.2d 971, 976 (3d Cir. 1949), cert. denied, 339 U.S. 967 (1950) (Hickman
applied to statements obtained by FBI agents on theory it should apply to “al statements of prospective witnesses which a party
has obtained for his trial counsel's use”), with Southern Ry. v. Campbell, 309 F.2d 569 (5th Cir. 1962) (Statements taken by
claim agents not work-product), and Guilford Nat'l Bank v. Southern Ry., 297 F.2d 921 (4th Cir. 1962) (avoiding issue of work-
product as to claim agents, deciding case instead under Rule 34 “good cause”). Similarly, the district courts are divided on
statements obtained by claim agents, compare, e.g., Brown v. New York, N.H. & H.RR,, 17 F.R.D. 324 (S.D.N.Y.1955) with
Hanke v. Milwaukee Electric Ry. & Transp. Co., 7 F.R.D. 540 (E.D.Wis.1947); investigators, compare Burke v. United States,
32 F.R.D. 213 (E.D.N.Y.1963) with Snyder v. United Sates, 20 F.R.D. 7 (E.D.N.Y.1956); and insurers, compare Gottlieb v.
Breder, 24 F.R.D. 371 (D.D.C.1959) with Burns v. Mulder, 20 F.R.D. 605 (E.D.Pa.1957). See 4 Moore's Federal Practice
126.23[8.1] (2d ed. 1966); 2A Barron & Holtzoff, Federal Practice and Procedure § 652.2 (Wright ed. 1961).

A complicationisintroduced by the use made by courts of the“ good cause” requirement of Rule 34, as described above. A court
may concludethat trial preparation materials are not work-product because not the result of lawyer'swork and yet hold that they
are not producible because “good cause” has not been shown. Cf. Guilford Nat'l Bank v. Southern Ry., 297 F.2d 921 (4th Cir.
1962), cited and described above. When the decisions on “good cause” are taken into account, the weight of authority affords
protection of the preparatory work of both lawyers and nonlawyers (though not necessarily to the same extent) by requiring
more than a showing of relevance to secure production.

Subdivision (b)(3) reflects the trend of the cases by requiring a special showing, not merely as to materials prepared by an
attorney, but also asto materials prepared in anticipation of litigation or preparation for trial by or for aparty or any representative
acting on his behalf. The subdivision then goes on to protect against disclosure the mental impressions, conclusions, opinions,
or legal theories concerning the litigation of an attorney or other representative of a party. The Hickman opinion drew special
attention to the need for protecting an attorney against discovery of memoranda prepared from recollection of oral interviews.
The courts have steadfastly safeguarded against disclosure of lawyers mental impressions and legal theories, aswell as mental
impressions and subjective evaluations of investigators and claim-agents. In enforcing this provision of the subdivision, the
courts will sometimes find it necessary to order disclosure of adocument but with portions deleted.

Rules 33 and 36 have been revised in order to permit discovery calling for opinions, contentions, and admissions relating not
only to fact but also to the application of law to fact. Under those rules, a party and his attorney or other representative may
be required to disclose, to some extent, mental impressions, opinions, or conclusions. But documents or parts of documents
containing these mattersare protected against discovery by this subdivision. Even though a party may ultimately haveto disclose
inresponseto interrogatoriesor requeststo admit, heisentitled to keep confidential documents containing such matters prepared
for internal use.

Party's Right to Own Statement--An exception to the requirement of this subdivision enables a party to secure production of
his own statement without any special showing. The cases are divided. Compare, e.g., Safeway Sores, Inc. v. Reynolds, 176
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F.2d 476 (D.C. Cir.1949); Shupev. PennsylvaniaR.R., 19 F.R.D. 144 (W.D.Pa.1956); with e.g., New York Central RR. v. Carr,

251 F.2d 433 (4th Cir. 1957); Belback v. Wilson Freight Forwarding Co., 40 F.R.D. 16 (W.D.Pa.1966).

Courtswhich treat aparty's statement asthough it were that of any witness overlook the fact that the party's statement is, without
more, admissible in evidence. Ordinarily, a party gives a statement without insisting on a copy because he does not yet have a
lawyer and does not understand the legal consequences of his actions. Thus, the statement is given at atime when he functions
at adisadvantage. Discrepancies between histrial testimony and earlier statement may result from lapse of memory or ordinary
inaccuracy; awritten statement produced for the first time at trial may give such discrepancies a prominence which they do not
deserve. In appropriate cases the court may order a party to be deposed before his statement is produced. E.g., Smith v. Central
Linen Service Co., 39 F.R.D. 15 (D.Md.1966); McCoy v. General Motors Corp., 33 F.R.D. 354 (W.D.Pa.1963).

Commentators strongly support the view that a party be able to secure his statement without a showing. 4 Moore's Federal
Practice 126.23[8.4] (2d ed. 1966); 2A Barron & Holtzoff, Federal Practice and Procedure § 652.3 (Wright ed. 1961); see
also Note, Developments in the Law--Discovery, 74 Harv.L.Rev. 940, 1039 (1961). The following states have by statute
or rule taken the same position: Satutes: Fla.Stat. Ann. § 92.33; Ga.Code Ann. § 38-2109(b); La.Stat.Ann.R.S. 13:3732;
Mass.Gen.LawsAnn. c. 271, §44; Minn.Stat.Ann. §602.01; N.Y.C.P.L.R. §3101(e); Rules: Mo.R.C.P. 56.01(a); N.Dak.R.C.P.
34(b); Wyo.R.C.P. 34(b); cf. Mich.G.C.R. 306.2.

In order to clarify and tighten the provision on statements by a party, the term “ statement” is defined. The definition is adapted
from 18 U.S.C. § 3500(e) (Jencks Act). The statement of a party may of course be that of plaintiff or defendant, and it may be
that of an individual or of a corporation or other organization.

Witness Right to Own Statement.--A second exception to the requirement of this subdivision permits a non-party witness
to obtain a copy of his own statement without any special showing. Many, though not all, of the considerations supporting a
party's right to obtain his statement apply also to the non-party witness. Insurance companies are increasingly recognizing that
awitnessis entitled to a copy of his statement and are modifying their regular practice accordingly.

Subdivision (b)(4)--Trial Preparation: Experts. Thisis a new provision dealing with discovery of information (including
facts and opinions) obtained by a party from an expert retained by that party in relation to litigation or obtained by the expert
and not yet transmitted to the party. The subdivision deals separately with those experts whom the party expectsto call astrial
witnesses and with those experts who have been retained or specially employed by the party but who are not expected to be
witnesses. It should be noted that the subdivision does not address itself to the expert whose information was not acquired in
preparation for trial but rather because he was an actor or viewer with respect to transactions or occurrences that are part of the
subject matter of the lawsuit. Such an expert should be treated as an ordinary witness.

Subsection (b)(4)(A) deals with discovery of information obtained by or through experts who will be called as witnesses at
trial. The provision is responsive to problems suggested by arelatively recent line of authorities. Many of these cases present
intricate and difficult issues as to which expert testimony is likely to be determinative. Prominent among them are food and
drug, patent, and condemnation cases. See, e.g., United Statesv. Nysco Laboratories, Inc., 26 F.R.D. 159, 162 (E.D.N.Y.1960)
(food and drug); E. I. du Pont de Nemours & Co. v. Phillips Petroleum Co., 24 F.R.D. 416, 421 (D.Del.1959) (patent); Cold
Metal Process Co. v. Aluminum Co. of America, 7 F.R.D. 425 (N.D.Ohio 1947), aff'd, Sachsv. Aluminum Co. of America, 167
F.2d 570 (6th Cir. 1948) (same); United Statesv. 50.34 Acres of Land, 13 F.R.D. 19 (E.D.N.Y.1952) (condemnation).

In cases of thischaracter, aprohibition against discovery of information held by expert witnesses producesin acute form the very
evilsthat discovery has been created to prevent. Effective cross-examination of an expert witness requires advance preparation.
Thelawyer even with the help of his own experts frequently cannot anticipate the particular approach his adversary's expert will
take or the data on which he will base his judgment on the stand. McGlothlin, Some Practical Problemsin Proof of Economic,
Scientific, and Technical Facts, 23 F.R.D. 467, 478 (1958). A Californiastudy of discovery and pretrial in condemnation cases
notes that the only substitute for discovery of experts valuation materials is “lengthy--and often fruitless--cross-examination
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during trial,” and recommends pretrial exchange of such material. Calif.Law Rev.Comm'n, Discovery in Eminent Domain

Proceedings 707-710 (Jan. 1963). Similarly, effective rebuttal requires advance knowledge of the line of testimony of the other
side. If the latter is foreclosed by a rule against discovery, then the narrowing of issues and elimination of surprise which
discovery normally produces are frustrated.

These considerations appear to account for the broadening of discovery against experts in the cases cited where expert
testimony was central to the case. In some instances, the opinions are explicit in relating expanded discovery to improved cross-
examination and rebuttal at trial. Franks v. National Dairy Products Corp., 41 F.R.D. 234 (W.D.Tex.1966); United States v.
23.76 Acres, 32 F.R.D. 593 (D.Md.1963); see also an unpublished opinion of Judge Hincks, quoted in United Statesv. 48 Jars,
etc., 23 F.R.D. 192, 198 (D.D.C.1958). On the other hand, the need for a new provision is shown by the many cases in which
discovery of expert trial witnesses is needed for effective cross-examination and rebuttal, and yet courts apply the traditional
doctrine and refuse disclosure. E.g., United Sates v. Certain Parcels of Land, 25 F.R.D. 192 (N.D.Cal.1959); United States v.
Certain Acres, 18 F.R.D. 98 (M.D.Ga.1955).

Although the trial problems flowing from lack of discovery of expert withesses are most acute and noteworthy when the case
turns largely on experts, the same problems are encountered when a single expert testifies. Thus, subdivision (b)(4)(A) draws
no line between complex and simple cases, or between cases with many experts and those with but one. It establishes by rule
substantially the procedure adopted by decision of the court in Knighton v. Villian & Fassio, 39 F.R.D. 11 (D.Md.1965). For a
full analysis of the problem and strong recommendations to the same effect, see Friedenthal, Discovery and Use of an Adverse
Party's Expert Information, 14 Stan.L.Rev. 455, 485-488 (1962); Long, Discovery and Experts under the Federal Rules of Civil
Procedure, 38 F.R.D. 111 (1965).

Past judicial restrictions on discovery of an adversary's expert, particularly as to his opinions, reflect the fear that one side
will benefit unduly from the other's better preparation. The procedure established in subsection (b)(4)(A) holds the risk to a
minimum. Discovery is limited to trial witnesses, and may be obtained only at a time when the parties know who their expert
witnesses will be. A party must as a practical matter prepare his own case in advance of that time, for he can hardly hope to
build his case out of his opponent's experts.

Subdivision (b)(4)(A) provides for discovery of an expert who isto testify at thetrial. A party can require one who intends to
use the expert to state the substance of the testimony that the expert is expected to give. The court may order further discovery,
and it has ample power to regulate its timing and scope and to prevent abuse. Ordinarily, the order for further discovery shall
compensate the expert for histime, and may compensate the party who intends to use the expert for past expenses reasonably
incurred in obtaining facts or opinions from the expert. Those provisions are likely to discourage abusive practices.

Subdivision (b)(4)(B) dealswith an expert who has been retained or specially employed by the party in anticipation of litigation
or preparation for trial (thus excluding an expert who is simply a general employee of the party not specially employed on the
case), but who is not expected to be called as a witness. Under its provisions, a party may discover facts known or opinions
held by such an expert only on a showing of exceptional circumstances under which it is impracticable for the party seeking
discovery to obtain facts or opinions on the same subject by other means.

Subdivision (b)(4)(B) is concerned only with experts retained or specially consulted in relation to trial preparation. Thus the
subdivision precludes discovery against experts who were informally consulted in preparation for trial, but not retained or
specially employed. Asan ancillary procedure, aparty may on aproper showing require the other party to name expertsretained
or specially employed, but not those informally consulted.

These new provisions of subdivision (b)(4) repudiate the few decisionsthat have held an expert'sinformation privileged simply
because of his status as an expert, e.g., American Qil Co. v. Pennsylvania Petroleum Products Co., 23 F.R.D. 680, 685-686
(D.R.1.1959). See Louisell, Modern California Discovery 315-316 (1963). They also reject asill-considered the decisionswhich
have sought to bring expert information within the work-product doctrine. See United States v. McKay, 372 F.2d 174, 176-177
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(5th Cir. 1967). The provisions adopt a form of the more recently developed doctrine of “unfairness’. See e.g., United States

v. 23.76 Acres of Land, 32 F.R.D. 593, 597 (D.Md.1963); Louisell, supra, at 317-318; 4 Moor€'s Federal Practice 26.24 (2d
ed. 1966).

Under subdivision (b)(4)(C), the court is directed or authorized to issue protective orders, including an order that the expert be
paid a reasonable fee for time spent in responding to discovery, and that the party whose expert is made subject to discovery
be paid afair portion of the fees and expenses that the party incurred in obtaining information from the expert. The court may
issue the latter order as a condition of discovery, or it may delay the order until after discovery is completed. These provisions
for fees and expenses meet the objection that it is unfair to permit one side to obtain without cost the benefit of an expert's
work for which the other side has paid, often a substantial sum. E.g., Lewisv. United Air Lines Transp. Corp., 32 F.Supp. 21
(W.D.Pa.1940); Walsh v. Reynolds Metal Co., 15 F.R.D. 376 (D.N.J.1954). On the other hand, a party may not obtain discovery
simply by offering to pay fees and expenses. Cf. Boynton v. R. J. Reynolds Tobacco Co., 36 F.Supp. 593 (D.Mass.1941).

In instances of discovery under subdivision (b)(4)(B), the court is directed to award fees and expenses to the other party, since
the information is of direct value to the discovering party's preparation of his case. In ordering discovery under (b)(4)(A)(ii),
the court has discretion whether to award fees and expenses to the other party; its decision should depend upon whether the
discovering party is simply learning about the other party's case or is going beyond this to develop his own case. Even in cases
where the court is directed to issue a protective order, it may decline to do so if it finds that manifest injustice would result.
Thus, the court can protect, when necessary and appropriate, the interests of an indigent party.

Subdivision (c)--Protective Orders. The provisions of existing Rule 30(b) are transferred to this subdivision (c), as part of
the rearrangement of Rule 26. The language has been changed to give it application to discovery generally. The subdivision
recognizes the power of the court in the district where a deposition is being taken to make protective orders. Such power is
needed when the deposition is being taken far from the court where the action is pending. The court in the district where the
deposition is being taken may, and frequently will, remit the deponent or party to the court where the action is pending.

In addition, drafting changes are made to carry out and clarify the sense of the rule. Insertions are made to avoid any possible
implication that a protective order does not extend to “time” aswell asto “place” or may not safeguard against “undue burden
or expense.”

The new reference to trade secrets and other confidential commercia information reflects existing law. The courts have not
given trade secrets automatic and complete immunity against disclosure, but have in each case weighed their claim to privacy
against the need for disclosure. Frequently, they have been afforded alimited protection. See, e.g., Covey Qil Co. v. Continental
Oil Co., 340 F.2d 993 (10th Cir. 1965); Julius M. Ames Co. v. Bostitch, Inc., 235 F.Supp. 856 (S.D.N.Y.1964).

The subdivision contains new matter relating to sanctions. When amation for aprotective order ismade and the court i s disposed
to deny it, the court may go astep further and issue an order to provide or permit discovery. Thiswill bring the sanctions of Rule
37(b) directly into play. Since the court has heard the contentions of al interested persons, an affirmative order isjustified. See
Rosenberg, Sanctions to Effectuate Pretrial Discovery, 58 Col.L.Rev. 480, 492-493 (1958). In addition, the court may require
the payment of expenses incurred in relation to the motion.

Subdivision (d)--Sequence and Priority. This new provision is concerned with the sequence in which parties may proceed
with discovery and with related problems of timing. The principal effects of the new provision arefirst, to eliminate any fixed
priority in the sequence of discovery, and second, to make clear and explicit the court's power to establish priority by an order
issued in a particular case.

A priority rule developed by some courts, which confers priority on the party who first serves notice of taking a deposition,
is unsatisfactory in several important respects:
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First, this priority rule permits a party to establish a priority running to al depositions as to which he has given earlier notice.

Since he can on a given day serve notice of taking many depositions he is in a position to delay his adversary's taking of
depositions for an inordinate time. Some courts have ruled that deposition priority also permits a party to delay his answers to
interrogatories and production of documents. E.g., E. I. du Pont de Nemours & Co. v. Phillips Petroleum Co., 23 F.R.D. 237
(D.Del.1959); but cf. Surdevant v. Sears, Roebuck & Co., 32 F.R.D. 426 (W.D.M0.1963).

Second, since noticeisthekey to priority, if both partieswish to take depositionsfirst arace results. See Caldwell-Clements, Inc.
v. McGraw-Hill Pub. Co., 11 F.R.D. 156 (S.D.N.Y.1951) (description of tacticsused by parties). But the existing ruleson notice
of deposition create a race with runners starting from different positions. The plaintiff may not give notice without leave of
court until 20 days after commencement of the action, whereas the defendant may serve notice at any time after commencement.
Thus, a careful and prompt defendant can almost always secure priority. This advantage of defendants is fortuitous, because
the purpose of requiring plaintiff to wait 20 days isto afford defendant an opportunity to obtain counsel, not to confer priority.

Third, although courts have ordered a change in the normal sequence of discovery on a number of occasions, e.g., Kaeppler
v. James H. Matthews & Co., 200 F.Supp. 229 (E.D.Pa.1961); Park & Tilford Distillers Corp. v. Distillers Co., 19 F.R.D.
169 (S.D.N.Y.1956), and have at all times avowed discretion to vary the usual priority, most commentators are agreed that
courts in fact grant relief only for “the most obviously compelling reasons.” 2A Barron & Holtzoff, Federal Practice and
Procedure 44-47 (Wright ed. 1961); see also Y ounger, Priority of Pretrial Examination in the Federal Courts--A Comment, 34
N.Y.U.L.Rev. 1271 (1959); Freund, The Pleading and Pretrial of an Antitrust Claim, 46 Corn.L.Q. 555, 564 (1964). Discontent
with the fairness of actual practice has been evinced by other observers. Comments, 59 YaleL.J. 117, 134-136 (1949); Y udkin,
Some Refinements in Federal Discovery Procedure, 11 Fed.B.J. 289, 296-297 (1951); Developments in the Law-Discovery, 74
Harv.L.Rev. 940, 954-958 (1961).

Despite these difficulties, some courts have adhered to the priority rule, presumably because it provides a test which is
easily understood and applied by the parties without much court intervention. It thus permits deposition discovery to function
extrgjudicially, which the rules provide for and the courts desire. For these same reasons, courts are reluctant to make numerous
exceptions to therule.

The Columbia Survey makes clear that the problem of priority does not affect litigants generally. It found that most litigants do
not move quickly to abtain discovery. In over half of the cases, both partieswaited at least 50 days. During thefirst 20 days after
commencement of the action--the period when defendant might assure his priority by noticing depositions--16 percent of the
defendants acted to obtain discovery. A race could not have occurred in more than 16 percent of the cases and it undoubtedly
occurred in fewer. On the other hand, five times as many defendants as plaintiffs served notice of deposition during the first
19 days. To the same effect, see Comment, Tactical Use and Abuse of Depositions Under the Federal Rules, 59 Yale L.J. 117,
134 (1949).

These findings do not mean, however, that the priority ruleis satisfactory or that a problem of priority does not exist. The court
decisions show that parties do battle on thisissue and carry their disputesto court. The statistics show that these court cases are
not typical. By the same token, they reveal that more extensive exercise of judicial discretion to vary the priority will not bring
aflood of litigation, and that a change in the priority rule will in fact affect only a small fraction of the cases.

It is contended by some that there isno need to alter the existing priority practice. In support, it isurged that thereisno evidence
that injusticesin fact result from present practice and that, in any event, the courts can and do promulgate local rules, asin New
Y ork, to deal with local situations and issue orders to avoid possible injustice in particular cases.

Subdivision (d) is based on the contrary view that the rule of priority based on noticeis unsatisfactory and unfair in its operation.
Subdivision (d) follows an approach adapted from Civil Rule 4 of the District Court for the Southern District of New Y ork.
That rule provides that starting 40 days after commencement of the action, unless otherwise ordered by the court, the fact that
one party is taking a deposition shall not prevent another party from doing so “concurrently.” In practice, the depositions are
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not usually taken simultaneously; rather, the parties work out arrangements for alternation in the taking of depositions. One

party may take a complete deposition and then the other, or, if the depositions are extensive, one party deposes for a set time,
and then the other. See Caldwell-Clements, Inc. v. McCraw-Hill Pub. Co., 11 F.R.D. 156 (S.D.N.Y.1951).

In principle, one party'sinitiation of discovery should not wait upon the other's completion, unless delay is dictated by special
considerations. Clearly the principle is feasible with respect to all methods of discovery other than depositions. And the
experience of the Southern District of New Y ork shows that the principle can be applied to depositions as well. The courts
have not had an increase in motion business on this matter. Once it is clear to lawyers that they bargain on an equal footing,
they are usually able to arrange for an orderly succession of depositions without judicial intervention. Professor Moore has
called attention to Civil Rule 4 and suggested that it may usefully be extended to other areas. 4 Moore's Federal Practice 1154
(2d ed. 1966).

The court may upon motion and by order grant priority in a particular case. But alocal court rule purporting to confer priority
in certain classes of cases would be inconsistent with this subdivision and thus void.

Subdivision (e)--Supplementation of Responses. The rules do not now state whether interrogatories (and questions at
deposition as well as requests for inspection and admissions) impose a “continuing burden” on the responding party to
supplement hisanswersif he obtains new information. Theissueisacute when new information renders substantially incompl ete
or inaccurate an answer which was complete and accurate when made. It is essential that the rules provide an answer to this
guestion. The parties can adjust to a rule either way, once they know what it is. See 4 Maoore's Federal Practice 133.25[4]
(2d ed. 1966).

Arguments can be made both ways. Imposition of a continuing burden reduces the proliferation of additional sets of
interrogatories. Some courts have adopted local rules establishing such a burden. E.g., E.D.Pa.R. 20(f), quoted in Taggart v.
Vermont Transp. Co., 32 F.R.D. 587 (E.D.Pa.1963); D.Me.R. 15(c). Others haveimposed the burden by decision. E.g., Chenault
v. Nebraska FarmProducts, Inc., 9 F.R.D. 529, 533 (D.Nebr.1949). On the other hand, there are serious obj ectionsto the burden,
especialy in protracted cases. Although the party signsthe answers, it ishislawyer who understandstheir significance and bears
theresponsibility to bring answers up to date. In acomplex case all sorts of information reaches the party, who little understands
its bearing on answers previously given to interrogatories. In practice, therefore, the lawyer under a continuing burden must
periodically recheck all interrogatories and canvass all new information. But afull set of new answers may no longer be needed
by the interrogating party. Some issues will have been dropped from the case, some questions are how seen as unimportant,
and other questions must in any event be reformulated. See Novick v. Pennsylvania R.R., 18 F.R.D. 296, 298 (W.D.Pa.1955).

Subdivision (€) provides that a party is not under a continuing burden except as expressly provided. Cf. Note, 68 Harv.L.Rev.
673, 677 (1955). An exception is made as to the identity of persons having knowledge of discoverable matters, because of the
obvious importance to each side of knowing all witnesses and because information about witnesses routinely comes to each
lawyer's attention. Many of the decisions on the issue of a continuing burden have in fact concerned the identity of witnesses.
An exception is also made as to expert trial witnesses in order to carry out the provisions of Rule 26(b)(4). See Diversified
Products Corp. v. Sports Center Co., 42 F.R.D. 3 (D.Md.1967).

Another exception is made for the situation in which a party, or more frequently his lawyer, obtains actual knowledge that a
prior response is incorrect. This exception does not impose a duty to check the accuracy of prior responses, but it prevents
knowing concealment by aparty or attorney. Finally, aduty to supplement may be imposed by order of the court in a particular
case (including an order resulting from apretrial conference) or by agreement of the parties. A party may of course make anew
discovery reguest which requires supplementation of prior responses.

Theduty will normally be enforced, in those limited instanceswhereit isimposed, through sanctionsimposed by thetrial court,
including exclusion of evidence, continuance, or other action, as the court may deem appropriate.
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1980 Amendment

Subdivision (f). This subdivision is new. There has been widespread criticism of abuse of discovery. The Committee has
considered anumber of proposalsto eliminate abuse, including achange in Rule 26(b)(1) with respect to the scope of discovery
and a change in Rule 33(a) to limit the number of questions that can be asked by interrogatories to parties.

The Committee believes that abuse of discovery, while very serious in certain cases, is not so general as to require such basic
changesin the rules that govern discovery in all cases. A very recent study of discovery in selected metropolitan districts tends
to support its belief. P. Connolly, E. Holleman, & M. Kuhliman, Judicial Controls and the Civil Litigative Process. Discovery
(Federal Judicial Center, 1978). In the judgment of the Committee abuse can best be prevented by intervention by the court
as soon as abuse is threatened.

To this end this subdivision provides that counsel who has attempted without success to effect with opposing counsel a
reasonable program or plan for discovery is entitled to the assistance of the court.

It is not contemplated that requests for discovery conferences will be made routinely. A relatively narrow discovery dispute
should be resolved by resort to Rules 26(c) or 37(a), and if it appears that a request for a conference is in fact grounded in
such a dispute, the court may refer counsel to those rules. If the court is persuaded that a request is frivolous or vexatious, it
can strike it. See Rules 11 and 7(b)(2).

A number of courts routinely consider discovery mattersin preliminary pretrial conferences held shortly after the pleadings are
closed. This subdivision does not interfere with such apractice. It authorizes the court to combine a discovery conference with
apretria conference under Rule 16 if a pretrial conference is held sufficiently early to prevent or curb abuse.

1983 Amendment

Excessive discovery and evasion or resistance to reasonable discovery requests pose significant problems. Recent studies have
made some attempt to determine the sources and extent of the difficulties. See Brazil, Civil Discovery: Lawyers Views of its
Effectiveness, Principal Problems and Abuses, American Bar Foundation (1980); Connolly, Holleman & Kuhlman, Judicial
Controls and the Civil Litigative Process: Discovery, Federal Judicial Center (1978); Ellington, A Sudy of Sanctions for
Discovery Abuse, Department of Justice (1979); Schroeder & Frank, The Proposed Changes in the Discovery Rules, 1978
Ariz.St.L.J. 475.

The purpose of discovery is to provide a mechanism for making relevant information available to the litigants. “Mutual
knowledge of al the relevant facts gathered by both partiesis essential to proper litigation.” Hickman v. Taylor, 329 U.S. 495,
507 (1947). Thus the spirit of the rules is violated when advocates attempt to use discovery tools as tactical weapons rather
than to expose the facts and illuminate the issues by overuse of discovery or unnecessary use of defensive weapons or evasive
responses. All of this resultsin excessively costly and time-consuming activities that are disproportionate to the nature of the
case, the amount involved, or the issues or values at stake.

Given our adversary tradition and the current discovery rules, it is not surprising that there are many opportunities, if not
incentives, for attorneysto engagein discovery that, although authorized by the broad, permissivetermsof therules, nevertheless
resultsindelay. See Brazil, The Adversary Character of Civil Discovery: A Critique and Proposalsfor Change, 31 Vand.L.Rev.
1259 (1978). As aresult, it has been said that the rules have “not infrequently [been] exploited to the disadvantage of justice.”
Herbert v. Lando, 441 U.S. 153, 179 (1979) (Powell, J., concurring). These practices impose costs on an aready overburdened
system and impede the fundamental goal of the “just, speedy, and inexpensive determination of every action.” Fed.R.Civ.P. 1.

Subdivision (a); Discovery Methods. The deletion of the last sentence of Rule 26(a)(1), which provided that unless the court
ordered otherwise under Rule 26(c) “the frequency of use” of the various discovery methods was not to be limited, isan attempt
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to address the problem of duplicative, redundant, and excessive discovery and to reduce it. The amendment, in conjunction with

the changes in Rule 26(b)(1), is designed to encourage district judges to identify instances of needless discovery and to limit
the use of the various discovery devices accordingly. The question may be raised by one of the parties, typically on a motion
for a protective order, or by the court on its own initiative. It is entirely appropriate to consider a limitation on the frequency
of use of discovery at adiscovery conference under Rule 26(f) or at any other pretrial conference authorized by theserules. In
considering the discovery needs of a particular case, the court should consider the factors described in Rule 26(b)(1).

Subdivision (b); Discovery Scope and Limits. Rule 26(b)(1) has been amended to add a sentence to deal with the problem
of over-discovery. The objective is to guard against redundant or disproportionate discovery by giving the court authority
to reduce the amount of discovery that may be directed to matters that are otherwise proper subjects of inquiry. The new
sentenceisintended to encourage judgesto be more aggressive in identifying and discouraging discovery overuse. The grounds
mentioned in the amended rule for limiting discovery reflect the existing practice of many courts in issuing protective orders
under Rule 26(c). See, e.g., Carlson Cos. v. perry & Hutchinson Co., 374 F.Supp. 1080 (D.Minn.1974); Dolgow v. Anderson,
53 F.R.D. 661 (E.D.N.Y.1971); Mitchell v. American Tobacco Co., 33 F.R.D. 262 (M.D.Pa.1963); Welty v. Clute, 1 F.R.D. 446
(W.D.N.Y.1941). On thewhole, however, district judges have been reluctant to limit the use of the discovery devices. See, e.g.,
Apco Qil Co. v. Certified Transp., Inc., 46 F.R.D. 428 (W.D.M0.1969). See generally 8 Wright & Miller, Federal Practice and
Procedure: Civil 88 2036, 2037, 2039, 2040 (1970).

Thefirst element of the standard, Rule 26(b)(1)(i), is designed to minimize redundancy in discovery and encourage attorneysto
be sensitive to the comparative costs of different methods of securing information. Subdivision (b)(1)(ii) also seeks to reduce
repetitiveness and to oblige lawyersto think through their discovery activitiesin advance so that full utilization is made of each
deposition, document request, or set of interrogatories. The elements of Rule 26(b)(1)(iii) address the problem of discovery
that is disproportionate to the individual lawsuit as measured by such matters as its nature and complexity, the importance of
the issues at stake in a case seeking damages, the limitations on a financially weak litigant to withstand extensive opposition
to a discovery program or to respond to discovery requests, and the significance of the substantive issues, as measured in
philosophic, social, or institutional terms. Thusthe rule recognizesthat many casesin public policy spheres, such asemployment
practices, free speech, and other matters, may haveimportance far beyond the monetary amount involved. The court must apply
the standards in an even-handed manner that will prevent use of discovery to wage awar of attrition or as a device to coerce
aparty, whether financially weak or affluent.

The rule contemplates greater judicia involvement in the discovery process and thus acknowledges the reality that it cannot
always operate on a self-regulating basis. See Connolly, Holleman & Kuhiman, Judicial Controls and the Civil Litigative
Process: Discovery 77, Federal Judicial Center (1978). In an appropriate case the court could restrict the number of depositions,
interrogatories, or the scope of a production request. But the court must be careful not to deprive a party of discovery that is
reasonably necessary to afford afair opportunity to develop and prepare the case.

The court may act on motion, or itsown initiative. It isentirely appropriate to resort to the amended rule in conjunction with a
discovery conference under Rule 26(f) or one of the other pretrial conferences authorized by the rules.

Subdivision (g); Signing of Discovery Requests, Responses, and Objections. Rule 26(g) imposes an affirmative duty to
engage in pretrial discovery in aresponsible manner that is consistent with the spirit and purposes of Rules 26 through 37. In
addition, Rule 26(g) is designed to curb discovery abuse by explicitly encouraging the imposition of sanctions. The subdivision
provides adeterrent to both excessive discovery and evasion by imposing a certification requirement that obliges each attorney
to stop and think about the legitimacy of adiscovery request, aresponse thereto, or an objection. The term “response” includes
answers to interrogatories and to requests to admit as well as responses to production requests.

If primary responsibility for conducting discovery isto continueto rest with thelitigants, they must be obliged to act responsibly

and avoid abuse. With thisin mind, Rule 26(g), which parallel sthe amendmentsto Rule 11, requiresan attorney or unrepresented
party to sign each discovery request, response, or objection. Motions relating to discovery are governed by Rule 11. However,

June §]Zx2016 Page 345 of 772



Rule 26. Duty to Disclose; General Provisions Governing Discovery, FRCP Rule 26

Advisory Committee on Civil Rules

Exhibit 3
since a discovery request, response, or objection usually deals with more specific subject matter than motions or papers, the

elements that must be certified in connection with the former are spelled out more completely. The signature is a certification
of the elements set forth in Rule 26(g).

Although the certification duty requires the lawyer to pause and consider the reasonableness of his request, response, or
objection, it isnot meant to discourage or restrict necessary and legitimate discovery. The rule simply requiresthat the attorney
make a reasonable inquiry into the factual basis of his response, request, or objection.

The duty to make a“reasonable inquiry” is satisfied if the investigation undertaken by the attorney and the conclusions drawn
therefrom are reasonable under the circumstances. It is an objective standard similar to the one imposed by Rule 11. See
the Advisory Committee Note to Rule 11. See aso Kinee v. Abraham Lincoln Fed. Sav. & Loan Assn, 365 F.Supp. 975
(E.D.Pa.1973). In making the inquiry, the attorney may rely on assertions by the client and on communications with other
counsel in the case as long as that reliance is appropriate under the circumstances. Ultimately, what is reasonable is a matter
for the court to decide on the totality of the circumstances.

Rule 26(g) does not require the signing attorney to certify the truthfulness of the client's factual responses to a discovery
request. Rather, the signature certifies that the lawyer has made a reasonable effort to assure that the client has provided all the
information and documents available to him that are responsive to the discovery demand. Thus, the lawyer's certification under
Rule 26(g) should be distinguished from other signature requirements in the rules, such as those in Rules 30(e) and 33.

Nor does the rule require a party or an attorney to disclose privileged communications or work product in order to show that a
discovery request, response, or objection is substantially justified. The provisions of Rule 26(c), including appropriate orders
after in camera inspection by the court, remain available to protect a party claiming privilege or work product protection.

The signing requirement means that every discovery request, response, or objection should be grounded on a theory that is
reasonable under the precedents or a good faith belief as to what should be the law. This standard is heavily dependent on the
circumstances of each case. The certification speaks as of the time it is made. The duty to supplement discovery responses
continues to be governed by Rule 26(¢€).

Concern about discovery abuse has led to widespread recognition that there is a need for more aggressive judicial control and
supervision. ACF Industries, Inc. v. EEOC, 439 U.S. 1081 (1979) (certiorari denied) (Powell, J., dissenting). Sanctions to deter
discovery abuse would be more effective if they were diligently applied “not merely to penalize those whose conduct may be
deemed to warrant such a sanction, but to deter those who might be tempted to such conduct in the absence of such adeterrent.”
National Hockey League v. Metropolitan Hockey Club, 427 U.S. 639, 643 (1976). See also Note, The Emerging Deterrence
Orientation in the Imposition of Discovery Sanctions, 91 Harv.L.Rev. 1033 (1978). Thus the premise of Rule 26(g) is that
imposing sanctions on attorneyswho fail to meet the rule's standards will significantly reduce abuse by imposing disadvantages
therefor.

Because of the asserted reluctance to impose sanctions on attorneys who abuse the discovery rules, see Brazil, Civil Discovery:
Lawyers' Views of its Effectiveness, Principal Problems and Abuses, American Bar Foundation (1980); Ellington, A Sudy of
Sanctions for Discovery Abuse, Department of Justice (1979), Rule 26(g) makes explicit the authority judges now have to
impose appropriate sanctions and requires them to useit. This authority derivesfrom Rule 37, 28 U.S.C. § 1927, and the court's
inherent power. See Roadway Express, Inc. v. Piper, 447 U.S. 752 (1980); Martin v. Bell Helicopter Co., 85 F.R.D. 654, 661-62
(D.Col.1980); Note, Sanctions Imposed by Courts on Attorneys Who Abuse the Judicial Process, 44 U.Chi.L.Rev. 619 (1977).
The new rule mandates that sanctions be imposed on attorneys who fail to meet the standards established in the first portion of
Rule 26(g). The nature of the sanction is amatter of judicial discretion to be exercised in light of the particular circumstances.
The court may take into account any failure by the party seeking sanctions to invoke protection under Rule 26(c) at an early
stage in the litigation.
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The sanctioning process must comport with due process requirements. The kind of notice and hearing required will depend on

the facts of the case and the severity of the sanction being considered. To prevent the proliferation of the sanction procedure and
to avoid multiple hearings, discovery in any sanction proceeding normally should be permitted only when it is clearly required
by theinterests of justice. In most casesthe court will be aware of the circumstances and only abrief hearing should be necessary.

1987 Amendment
The amendments are technical. No substantive change is intended.
1993 Amendment

Subdivision (a). Through the addition of paragraphs (1)-(4), this subdivision imposes on parties a duty to disclose, without
awaiting formal discovery requests, certain basic information that is needed in most cases to prepare for trial or make an
informed decision about settlement. Therulerequiresall parties (1) early in the case to exchange information regarding potential
witnesses, documentary evidence, damages, and insurance, (2) at an appropriate time during the discovery period to identify
expert witnesses and provide a detailed written statement of the testimony that may be offered at trial through specially retained
experts, and (3) as the trial date approaches to identify the particular evidence that may be offered at trial. The enumeration
in Rule 26(a) of items to be disclosed does not prevent a court from requiring by order or local rule that the parties disclose
additional information without adiscovery request. Nor are parties precluded from using traditional discovery methodsto obtain
further information regarding these matters, as for example asking an expert during a deposition about testimony given in other
litigation beyond the four-year period specified in Rule 26(a)(2)(B).

A magjor purpose of the revision is to accelerate the exchange of basic information about the case and to eliminate the paper
work involved in requesting such information, and the rule should be applied in a manner to achieve those objectives. The
concepts of imposing aduty of disclosure were set forth in Brazil, The Adversary Character of Civil Discovery: A Critique and
Proposalsfor Change, 31 Vand.L.Rev. 1348 (1978), and Schwarzer, The Federal Rules, the Adversary Process, and Discovery
Reform, 50 U.Pitt.L.Rev. 703, 721-23 (1989).

The rule is based upon the experience of district courts that have required disclosure of some of this information through
local rules, court-approved standard interrogatories, and standing orders. Most have required pretrial disclosure of the kind
of information described in Rule 26(a)(3). Many have required written reports from experts containing information like that
specified in Rule 26(a)(2)(B). While far more limited, the experience of the few state and federal courts that have required pre-
discovery exchange of core information such asis contemplated in Rule 26(a)(1) indicates that savingsin time and expense can
be achieved, particularly if the litigants meet and discuss the issues in the case as a predicate for this exchange and if ajudge
supportsthe process, as by using the results to guide further proceedingsin the case. Courtsin Canada and the United Kingdom
have for many years required disclosure of certain information without awaiting arequest from an adversary.

Paragraph (1). Asthe functional equivalent of court-ordered interrogatories, this paragraph requires early disclosure, without
need for any request, of four typesof information that have been customarily secured early in litigation through formal discovery.
The introductory clause permits the court, by local rule, to exempt al or particular types of cases from these disclosure
requirement [sic] or to modify the nature of the information to be disclosed. It is expected that courts would, for example,
exempt cases like Social Security reviews and government collection cases in which discovery would not be appropriate or
would be unlikely. By order the court may eliminate or modify the disclosure requirements in a particular case, and similarly
the parties, unless precluded by order or local rule, can stipulate to elimination or modification of the requirementsfor that case.
The disclosure obligations specified in paragraph (1) will not be appropriate for al cases, and it is expected that changes in
these obligations will be made by the court or parties when the circumstances warrant.

Authorization of these local variations s, in large measure, included in order to accommodate the Civil Justice Reform Act of
1990, which implicitly directs districts to experiment during the study period with differing procedures to reduce the time and
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expense of civil litigation. The civil justice delay and expense reduction plans adopted by the courts under the Eé{tlgm?as to
the type, form, and timing of disclosures required. Section 105(c)(1) of the Act calls for areport by the Judicial Conference to
Congress by December 31, 1995, comparing experience in twenty of these courts; and section 105(c)(2)(B) contemplates that
some changes in the Rules may then be needed. While these studies may indicate the desirability of further changesin Rule
26(a)(1), these changes probably could not become effective before December 1998 at the earliest. In the meantime, the present
revision puts in place a series of disclosure obligations that, unless a court acts affirmatively to impose other requirements or
indeed to reject al such requirements for the present, are designed to eliminate certain discovery, help focus the discovery that
is needed, and facilitate preparation for trial or settlement.

Subparagraph (A) requires identification of all persons who, based on the investigation conducted thus far, are likely to have
discoverable information relevant to the factual disputes between the parties. All persons with such information should be
disclosed, whether or not their testimony will be supportive of the position of the disclosing party. As officers of the court,
counsel are expected to disclose the identity of those persons who may be used by them as witnesses or who, if their potential
testimony were known, might reasonably be expected to be deposed or called as awitness by any of the other parties. Indicating
briefly the general topics on which such persons have information should not be burdensome, and will assist other partiesin
deciding which depositions will actually be needed.

Subparagraph (B) isincluded as asubstitute for the inquiries routinely made about the existence and |ocation of documents and
other tangible things in the possession, custody, or control of the disclosing party. Although, unlike subdivision (a)(3)(C), an
itemized listing of each exhibit isnot required, the disclosure should describe and categorize, to the extent identified during the
initial investigation, the nature and location of potentially relevant documents and records, including computerized data and
other electronically-recorded information, sufficiently to enable opposing parties (1) to make an informed decision concerning
which documents might need to be examined, at least initially, and (2) to frame their document requests in a manner likely
to avoid squabbles resulting from the wording of the requests. As with potential witnesses, the requirement for disclosure of
documents applies to al potentially relevant items then known to the party, whether or not supportive of its contentions in
the case.

Unlike subparagraphs (C) and (D), subparagraph (B) does not require production of any documents. Of course, in cases
involving few documents a disclosing party may prefer to provide copies of the documents rather than describe them, and the
rule is written to afford this option to the disclosing party. If, as will be more typical, only the description is provided, the
other parties are expected to obtain the documents desired by proceeding under Rule 34 or through informal requests. The
disclosing party does not, by describing documents under subparagraph (B), waive its right to object to production on the basis
of privilege or work product protection, or to assert that the documents are not sufficiently relevant to justify the burden or
expense of production.

The initial disclosure requirements of subparagraphs (A) and (B) are limited to identification of potential evidence “relevant
to disputed facts alleged with particularity in the pleadings.” There is no need for a party to identify potential evidence with
respect to allegations that are admitted. Broad, vague, and conclusory allegations sometimes tolerated in notice pleading--for
exampl e, the assertion that a product with many component parts is defective in some unspecified manner--should not impose
upon responding parties the obligation at that point to search for and identify all persons possibly involved in, or all documents
affecting, the design, manufacture, and assembly of the product. The greater the specificity and clarity of the allegations in
the pleadings, the more complete should be the listing of potential witnesses and types of documentary evidence. Although
paragraphs (1)(A) and (1)(B) by their termsrefer to the factual disputes defined in the pleadings, the rule contemplatesthat these
issues would be informally refined and clarified during the meeting of the parties under subdivision (f) and that the disclosure
obligations would be adjusted in the light of these discussions. The disclosure requirements should, in short, be applied with
common sensein light of the principles of Rule 1, keeping in mind the salutary purposes that the ruleisintended to accomplish.
The litigants should not indulge in gamesmanship with respect to the disclosure obligations.
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Subparagraph (C) imposes a burden of disclosure that includes the functional equivalent of a standing Request for Production

under Rule 34. A party claiming damages or other monetary relief must, in addition to disclosing the calculation of such
damages, make availabl e the supporting documents for inspection and copying asif arequest for such materials had been made
under Rule 34. This obligation applies only with respect to documents then reasonably available to it and not privileged or
protected as work product. Likewise, a party would not be expected to provide a calculation of damages which, as in many
patent infringement actions, depends on information in the possession of another party or person.

Subparagraph (D) replaces subdivision (b)(2) of Rule 26, and provides that liability insurance policies be made available for
inspection and copying. The last two sentences of that subdivision have been omitted as unnecessary, not to signify any change
of law. The disclosure of insurance information does not thereby render such information admissible in evidence. See Rule 411,
Federal Rules of Evidence. Nor does subparagraph (D) require disclosure of applications for insurance, though in particular
cases such information may be discoverable in accordance with revised subdivision (a)(5).

Unless the court directs a different time, the disclosures required by subdivision (a)(1) are to be made at or within 10 days
after the meeting of the parties under subdivision (f). One of the purposes of this meeting is to refine the factual disputes with
respect to which disclosures should be made under paragraphs (1)(A) and (1)(B), particularly if an answer has not been filed
by adefendant, or, indeed, to afford the parties an opportunity to modify by stipulation the timing or scope of these obligations.
The time of this meeting is generally left to the parties provided it is held at least 14 days before a scheduling conference is
held or before a scheduling order is due under Rule 16(b). In cases in which no scheduling conference is held, this will mean
that the meeting must ordinarily be held within 75 days after a defendant has first appeared in the case and hence that the initial
disclosures would be due no later than 85 days after the first appearance of a defendant.

Before making its disclosures, a party has the obligation under subdivision (g)(1) to make a reasonable inquiry into the facts
of the case. The rule does not demand an exhaustive investigation at this stage of the case, but one that is reasonable under
the circumstances, focusing on the facts that are alleged with particularity in the pleadings. The type of investigation that can
be expected at this point will vary based upon such factors as the number and complexity of the issues; the location, nature,
number, and availability of potentially relevant witnesses and documents; the extent of past working relationships between the
attorney and the client, particularly in handling related or similar litigation; and of course how long the party has to conduct
an investigation, either before or after filing of the case. As provided in the last sentence of subdivision (a)(1), a party is hot
excused from the duty of disclosure merely because itsinvestigation isincomplete. The party should makeitsinitial disclosures
based on the pleadings and the information then reasonably available to it. Asits investigation continues and as the issues in
the pleadings are clarified, it should supplement its disclosures as required by subdivision (€)(1). A party is not relieved from
its obligation of disclosure merely because another party has not made its disclosures or has made an inadequate disclosure.

It will often be desirable, particularly if the claims made in the complaint are broadly stated, for the parties to have their Rule
26(f) meeting early in the case, perhaps before a defendant has answered the complaint or had time to conduct other than a
cursory investigation. In such circumstances, in order to facilitate more meaningful and useful initial disclosures, they can and
should stipulate to a period of more than 10 days after the meeting in which to make these disclosures, at least for defendants
who had no advance notice of the potential litigation. A stipulation at an early meeting affording such a defendant at least 60
days after receiving the complaint in which to make its disclosures under subdivision (a)(1)--a period that is two weeks longer
than the time formerly specified for responding to interrogatories served with a complaint--should be adequate and appropriate
in most cases.

Par agraph (2). This paragraph imposes an additional duty to disclose information regarding expert testimony sufficiently in
advance of trial that opposing parties have a reasonable opportunity to prepare for effective cross examination and perhaps
arrange for expert testimony from other witnesses. Normally the court should prescribe a time for these disclosures in a
scheduling order under Rule 16(b), and in most cases the party with the burden of proof on an issue should disclose its expert
testimony on that issue before other parties are required to make their disclosures with respect to that issue. In the absence of
such adirection, the disclosures are to be made by all parties at |east 90 days before the trial date or the date by which the case
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isto be ready for trial, except that an additional 30 days is allowed (unless the court specifies another time) for disclosure of

expert testimony to be used solely to contradict or rebut the testimony that may be presented by another party's expert. For a
discussion of procedures that have been used to enhance the reliability of expert testimony, see M. Graham, Expert Witness
Testimony and the Federal Rules of Evidence: Insuring Adequate Assurance of Trustworthiness, 1986 U.III.L.Rev. 90.

Paragraph (2)(B) requires that persons retained or specially employed to provide expert testimony, or whose duties as an
employee of the party regularly involve the giving of expert testimony, must prepare a detailed and complete written report,
stating the testimony the witness is expected to present during direct examination, together with the reasons therefor. The
information disclosed under the former rule in answering interrogatories about the “substance” of expert testimony was
frequently so sketchy and vague that it rarely dispensed with the need to depose the expert and often was even of little help in
preparing for a deposition of the witness. Revised Rule 37(c)(1) provides an incentive for full disclosure; namely, that a party
will not ordinarily be permitted to use on direct examination any expert testimony not so disclosed. Rule 26(a)(2)(B) does not
preclude counsel from providing assistance to experts in preparing the reports, and indeed, with experts such as automaobile
mechanics, this assistance may be needed. Nevertheless, the report, which is intended to set forth the substance of the direct
examination, should be written in a manner that reflects the testimony to be given by the witness and it must be signed by
the witness.

The report is to disclose the data and other information considered by the expert and any exhibits or charts that summarize
or support the expert's opinions. Given this obligation of disclosure, litigants should no longer be able to argue that materials
furnishedto their expertsto be used in forming their opinions--whether or not ultimately relied upon by the expert--are privileged
or otherwise protected from disclosure when such persons are testifying or being deposed.

Revised subdivision (b)(4)(A) authorizes the deposition of expert witnesses. Since depositions of experts required to prepare a
written report may be taken only after the report has been served, the length of the deposition of such experts should be reduced,
and in many cases the report may eliminate the need for a deposition. Revised subdivision (€)(1) requires disclosure of any
material changes made in the opinions of an expert from whom a report is required, whether the changes are in the written
report or in testimony given at a deposition.

For convenience, thisrule and revised Rule 30 continue to use the term “expert” to refer to those persons who will testify under
Rule 702 of the Federal Rules of Evidence with respect to scientific, technical, and other specialized matters. The requirement
of awritten report in paragraph (2)(B), however, appliesonly to those expertswho are retained or specially employed to provide
such testimony in the case or whose duties as an employee of a party regularly involve the giving of such testimony. A treating
physician, for example, can be deposed or called to testify at trial without any requirement for a written report. By local rule,
order, or written stipul ation, the requirement of awritten report may be waived for particular experts or imposed upon additional
persons who will provide opinions under Rule 702.

Par agraph (3). This paragraph imposes an additional duty to disclose, without any request, information customarily needed
in final preparation for trial. These disclosures are to be made in accordance with schedules adopted by the court under Rule
16(b) or by special order. If no such schedule is directed by the court, the disclosures are to be made at least 30 days before
commencement of thetrial. By itsterms, rule 26(a)(3) does not require disclosure of evidenceto be used solely for impeachment
purposes; however, disclosure of such evidence--as well as other items relating to conduct of trial--may be required by local
rule or apretrial order.

Subparagraph (A) requires the parties to designate the persons whose testimony they may present as substantive evidence at
trial, whether in person or by deposition. Those who will probably be called as withesses should be listed separately from
those who are not likely to be called but who are being listed in order to preserve the right to do so if needed because of
developments during trial. Revised Rule 37(c)(1) providesthat only persons so listed may be used at trial to present substantive
evidence. This restriction does not apply unless the omission was “without substantial justification” and hence would not bar
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an unlisted witness if the need for such testimony is based upon devel opments during trial that could not reasonably have been

anticipated--e.g., a change of testimony.

Listing awitness does not obligate the party to secure the attendance of the person at trial, but should preclude the party from
objecting if the person is called to testify by another party who did not list the person as awitness.

Subparagraph (B) requires the party to indicate which of these potential witnesses will be presented by deposition at trial.
A party expecting to use at trial a deposition not recorded by stenographic means is required by revised Rule 32 to provide
the court with a transcript of the pertinent portions of such depositions. This rule requires that copies of the transcript of a
nonstenographic deposition be provided to other parties in advance of tria for verification, an obvious concern since counsel
often utilize their own personnel to prepare transcripts from audio or video tapes. By order or loca rule, the court may require
that parties designate the particular portions of stenographic depositions to be used at trial.

Subparagraph (C) requires disclosure of exhibits, including summaries (whether to be offered in lieu of other documentary
evidence or to be used as an aid in understanding such evidence), that may be offered as substantive evidence. The rule requires
a separate listing of each such exhibit, though it should permit voluminous items of a similar or standardized character to be
described by meaningful categories. For example, unless the court has otherwise directed, a series of vouchers might be shown
collectively asasingle exhibit with their starting and ending dates. Aswith witnesses, the exhibits that will probably be offered
are to be listed separately from those which are unlikely to be offered but which are listed in order to preserve the right to do
so if needed because of developments during trial. Under revised Rule 37(c)(1) the court can permit use of unlisted documents
the need for which could not reasonably have been anticipated in advance of trial.

Upon receipt of these final pretrial disclosures, other parties have 14 days (unless a different time is specified by the court)
to disclose any objections they wish to preserve to the usability of the deposition testimony or to the admissibility of the
documentary evidence (other than under Rules 402 and 403 of the Federal Rules of Evidence). Similar provisions have become
commonplace either in pretrial orders or by local rules, and significantly expedite the presentation of evidence at trial, as well
as eliminate the need to have available witnesses to provide “foundation” testimony for most items of documentary evidence.
Thelisting of apotential objection does not constitute the making of that objection or require the court to rule on the objection;
rather, it preserves the right of the party to make the objection when and as appropriate during trial. The court may, however,
elect to treat the listing asamotion “in limine” and rule upon the objections in advance of trial to the extent appropriate.

The time specified in the rule for the final pretrial disclosuresisrelatively close to the trial date. The objective isto eliminate
the time and expense in making these disclosures of evidence and objectionsin those cases that settle shortly beforetrial, while
affording areasonable time for final preparation for trial in those cases that do not settle. In many cases, it will be desirable for
the court in ascheduling or pretrial order to set an earlier time for disclosures of evidence and provide more timefor disclosing
potential objections.

Par agraph (4). This paragraph prescribes the form of disclosures. A signed written statement is required, reminding the parties
and counsel of the solemnity of the obligations imposed; and the signature on the initial or pretrial disclosureis acertification
under subdivision (g)(1) that it is complete and correct as of the time when made. Consistent with Rule 5(d), these disclosures
areto be filed with the court unless otherwise directed. It is anticipated that many courts will direct that expert reports required
under paragraph (2)(B) not be filed until needed in connection with amotion or for trial.

Par agraph (5). This paragraph is revised to take note of the availability of revised Rule 45 for inspection from non-parties of
documents and premises without the need for a deposition.

Subdivision (b). This subdivision is revised in several respects. First, former paragraph (1) is subdivided into two paragraphs

for ease of reference and to avoid renumbering of paragraphs (3) and (4). Textual changes are then made in new paragraph
(2) to enable the court to keep tighter rein on the extent of discovery. The information explosion of recent decades has greatly
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increased both the potentia cost of wide-ranging discovery and the potential for discovery to be used as an instrument for delay

or oppression. Amendmentsto Rules 30, 31, and 33 place presumptive limits on the number of depositions and interrogatories,
subject to leave of court to pursue additional discovery. The revisions in Rule 26(b)(2) are intended to provide the court with
broader discretion to impose additional restrictions on the scope and extent of discovery and to authorize courtsthat devel op case
tracking systems based on the complexity of casesto increase or decrease by local rule the presumptive number of depositions
and interrogatories allowed in particular types or classifications of cases. The revision also dispels any doubt as to the power
of the court to impose limitations on the length of depositions under Rule 30 or on the number of requests for admission under
Rule 36.

Second, former paragraph (2), relating to insurance, has been relocated as part of the required initial disclosures under
subdivision (a)(1)(D), and revised to provide for disclosure of the policy itself.

Third, paragraph (4)(A) is revised to provide that experts who are expected to be witnesses will be subject to deposition prior
to trial, conforming the norm stated in the rule to the actual practice followed in most courts, in which depositions of experts
have become standard. Concerns regarding the expense of such depositions should be mitigated by the fact that the expert's
fees for the deposition will ordinarily be borne by the party taking the deposition. The requirement under subdivision (a)(2)
(B) of acomplete and detailed report of the expected testimony of certain forensic experts may, moreover, eliminate the need
for some such depositions or at least reduce the length of the depositions. Accordingly, the deposition of an expert required by
subdivision (a)(2)(B) to provide awritten report may be taken only after the report has been served.

Paragraph (4)(C), bearing on compensation of experts, is revised to take account of the changes in paragraph (4)(A).

Paragraph (5) isanew provision. A party must notify other partiesif it is withhol ding material's otherwise subject to disclosure
under the rule or pursuant to a discovery request because it is asserting a claim of privilege or work product protection. To
withhold materials without such notice is contrary to the rule, subjects the party to sanctions under Rule 37(b)(2), and may be
viewed as awaiver of the privilege or protection.

The party must also provide sufficient information to enable other parties to evaluate the applicability of the claimed privilege
or protection. Although the person from whom the discovery is sought decides whether to claim a privilege or protection, the
court ultimately decideswhether, if thisclaim is challenged, the privilege or protection applies. Providing information pertinent
to the applicability of the privilege or protection should reduce the need for in camera examination of the documents.

The rule does not attempt to define for each case what information must be provided when a party asserts a claim of privilege
or work product protection. Details concerning time, persons, general subject matter, etc., may be appropriate if only a few
items are withheld, but may be unduly burdensome when voluminous documents are claimed to be privileged or protected,
particularly if the items can be described by categories. A party can seek relief through a protective order under subdivision
(c) if compliance with the requirement for providing this information would be an unreasonable burden. In rare circumstances
some of the pertinent information affecting applicability of the claim, such astheidentity of the client, may itself be privileged;
the rule provides that such information need not be disclosed.

The obligation to provide pertinent information concerning withheld privileged materias applies only to items “otherwise
discoverable.” If abroad discovery request is made--for example, for all documents of a particular type during a twenty year
period--and the responding party believesin good faith that production of documents for more than the past three years would
be unduly burdensome, it should make its objection to the breadth of the request and, with respect to the documents generated
in that three year period, produce the unprivileged documents and describe those withheld under the claim of privilege. If the
court later rules that documents for a seven year period are properly discoverable, the documents for the additional four years
should then be either produced (if not privileged) or described (if claimed to be privileged).
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Subdivision (c). Therevision requiresthat before filing amotion for a protective order the movant must confer--either in person

or by telephone--with the other affected partiesin agood faith effort to resolve the discovery dispute without the need for court
intervention. If the movant is unable to get opposing parties even to discuss the matter, the effortsin attempting to arrange such
a conference should be indicated in the certificate.

Subdivision (d). This subdivision is revised to provide that formal discovery--as distinguished from interviews of potential
witnesses and other informal discovery--not commence until the parties have met and conferred as required by subdivision (f).
Discovery can begin earlier if authorized under Rule 30(a)(2)(C) (deposition of person about to leave the country) or by local
rule, order, or stipulation. Thiswill be appropriate in some cases, such as those involving requests for a preliminary injunction
or motions challenging personal jurisdiction. If alocal rule exempts any types of casesin which discovery may be needed from
the requirement of a meeting under Rule 26(f), it should specify when discovery may commence in those cases.

The meeting of counsel isto take place as soon as practicable and in any event at least 14 days before the date of the scheduling
conference under Rule 16(b) or the date a scheduling order is due under Rule 16(b). The court can assure that discovery is not
unduly delayed either by entering a special order or by setting the case for a scheduling conference.

Subdivision (e). This subdivision is revised to provide that the requirement for supplementation applies to al disclosures
required by subdivisions (a)(1)-(3). Like the former rule, the duty, while imposed on a*“party,” applies whether the corrective
information is learned by the client or by the attorney. Supplementations need not be made as each new item of information is
learned but should be made at appropriate intervals during the discovery period, and with special promptness as the trial date
approaches. It may be useful for the scheduling order to specify the time or times when supplementations should be made.

The revision also clarifies that the obligation to supplement responses to formal discovery requests applies to interrogatories,
requestsfor production, and requestsfor admissions, but not ordinarily to deposition testimony. However, with respect to experts
from whom a written report is required under subdivision (a)(2)(B), changes in the opinions expressed by the expert whether
in the report or at a subsequent deposition are subject to a duty of supplemental disclosure under subdivision (€)(1).

The obligation to supplement disclosures and discovery responses applies whenever a party learns that its prior disclosures or
responses are in some material respect incomplete or incorrect. There is, however, no obligation to provide supplemental or
corrective information that has been otherwise made known to the parties in writing or during the discovery process, as when
awitness not previously disclosed isidentified during the taking of a deposition or when an expert during a deposition corrects
information contained in an earlier report.

Subdivision (f). This subdivision was added in 1980 to provide a party threatened with abusive discovery with a special means
for obtaining judicia intervention other than through discrete motions under Rules 26(c) and 37(a). The amendment envisioned
atwo-step process. first, the partieswoul d attempt to frame amutual ly agreeabl e plan; second, the court would hold a“ discovery
conference” and then enter an order establishing a schedule and limitations for the conduct of discovery. It was contemplated
that the procedure, an el ective one triggered on request of a party, would be used in special casesrather than as aroutine matter.
As expected, the device has been used only sparingly in most courts, and judicia controls over the discovery process have
ordinarily been imposed through scheduling orders under Rule 16(b) or through rulings on discovery motions.

The provisions relating to a conference with the court are removed from subdivision (f). This change does not signa any
lessening of the importance of judicial supervision. Indeed, there is a greater need for early judicial involvement to consider
the scope and timing of the disclosure requirements of Rule 26(a) and the presumptive limits on discovery imposed under these
rules or by local rules. Rather, the change is made because the provisions addressing the use of conferences with the court to
control discovery are more properly included in Rule 16, which is being revised to highlight the court's powers regarding the
discovery process.
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The desirability of some judicia control of discovery can hardly be doubted. Rule 16, as revised, requires that the court set

atime for completion of discovery and authorizes various other orders affecting the scope, timing, and extent of discovery
and disclosures. Before entering such orders, the court should consider the views of the parties, preferably by means of a
conference, but at the least through written submissions. Moreover, it is desirable that the parties proposal s regarding discovery
be developed through a process where they meet in person, informally explore the nature and basis of the issues, and discuss
how discovery can be conducted most efficiently and economically.

As noted above, former subdivision (f) envisioned the devel opment of proposed discovery plans as an optional procedure to be
used inrelatively few cases. Therevised rule directsthat in all cases not exempted by local ruleor special order thelitigants must
meet in person and plan for discovery. Following this meeting, the parties submit to the court their proposalsfor adiscovery plan
and can begin formal discovery. Their report will assist the court in seeing that the timing and scope of disclosures under revised
Rule 26(a) and the limitations on the extent of discovery under these rules and local rules are tailored to the circumstances of
the particular case.

To assure that the court has the litigants' proposals before deciding on a scheduling order and that the commencement of
discovery is not delayed unduly, the rule provides that the meeting of the parties take place as soon as practicable and in any
event at least 14 days before a scheduling conference is held or before a scheduling order is due under Rule 16(b). (Rule 16(b)
requires that a scheduling order be entered within 90 days after the first appearance of a defendant or, if earlier, within 120
days after the complaint has been served on any defendant.) The obligation to participate in the planning process is imposed
on all parties that have appeared in the case, including defendants who, because of a pending Rule 12 motion, may not have
yet filed an answer in the case. Each such party should attend the meeting, either through one of its attorneys or in person if
unrepresented. If more parties are joined or appear after the initial meeting, an additional meeting may be desirable.

Subdivision (f) describes certain matters that should be accomplished at the meeting and included in the proposed discovery
plan. This listing does not exclude consideration of other subjects, such as the time when any dispositive motions should be
filed and when the case should be ready for trial.

The parties are directed under subdivision (a)(1) to make the disclosures required by that subdivision at or within 10 days after
this meeting. In many cases the parties should use the meeting to exchange, discuss, and clarify their respective disclosures.
In other cases, it may be more useful if the disclosures are delayed until after the parties have discussed at the meeting the
claims and defenses in order to define the issues with respect to which the initial disclosures should be made. As discussed in
the Notes to subdivision (8)(1), the parties may also need to consider whether a stipulation extending this 10-day period would
be appropriate, as when a defendant would otherwise have less than 60 days after being served in which to make its initial
disclosure. The parties should also discuss at the meeting what additional information, although not subject to the disclosure
requirements, can be made available informally without the necessity for formal discovery requests.

Thereport is to be submitted to the court within 10 days after the meeting and should not be difficult to prepare. In most cases
counsel should be able to agree that one of them will be responsible for its preparation and submission to the court. Form 35
has been added in the Appendix to the Rules, both to illustrate the type of report that is contemplated and to serve as a checklist
for the meeting.

Thelitigants are expected to attempt in good faith to agree on the contents of the proposed discovery plan. If they cannot agree
on all aspects of the plan, their report to the court should indicate the competing proposals of the parties on those items, as well
as the matters on which they agree. Unfortunately, there may be cases in which, because of disagreements about time or place
or for other reasons, the meeting is not attended by al parties or, indeed, no meeting takes place. In such situations, the report--
or reports--should describe the circumstances and the court may need to consider sanctions under Rule 37(g).

By local rule or special order, the court can exempt particular cases or types of cases from the meet-and-confer requirement of
subdivision (f). In general this should include any types of cases which are exempted by local rule from the requirement for
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a scheduling order under Rule 16(b), such as cases in which there will be no discovery (e.g., bankruptcy appeals and reviews

of social security determinations). In addition, the court may want to exempt cases in which discovery is rarely needed (e.g.,
government collection cases and proceedings to enforce administrative summonses) or in which ameeting of the parties might
be impracticable (e.g., actions by unrepresented prisoners). Note that if a court exempts from the requirements for a meeting
any types of casesin which discovery may be needed, it should indicate when discovery may commence in those cases.

Subdivision (g). Paragraph (1) is added to require signatures on disclosures, a requirement that parallels the provisions of
paragraph (2) with respect to discovery requests, responses, and objections. The provisions of paragraph (3) have been modified
to be consistent with Rules 37(a)(4) and 37(c)(1); in combination, these rules establish sanctions for violation of the rules
regarding disclosures and discovery matters. Amended Rule 11 no longer appliesto such violations.

2000 Amendment

Purposes of amendments. The Rule 26(a)(1) initial disclosure provisions are amended to establish a nationally uniform
practice. The scope of the disclosure obligation is narrowed to cover only information that the disclosing party may use to
support its position. In addition, the rule exempts specified categories of proceedingsfrom initial disclosure, and permitsaparty
who contends that disclosure is not appropriate in the circumstances of the case to present its objections to the court, which
must then determine whether disclosure should be made. Related changes are made in Rules 26(d) and (f).

Theinitial disclosure requirements added by the 1993 amendments permitted local rules directing that disclosure would not be
required or altering its operation. The inclusion of the “opt out” provision reflected the strong opposition to initial disclosure
felt in some districts, and permitted experimentation with differing disclosure rules in those districts that were favorable to
disclosure. The local option aso recognized that--partly in response to the first publication in 1991 of a proposed disclosure
rule--many districts had adopted a variety of disclosure programs under the aegis of the Civil Justice Reform Act. It was hoped
that developing experience under a variety of disclosure systems would support eventual refinement of a uniform national
disclosure practice. In addition, there was hope that local experience could identify categories of actions in which disclosure
isnot useful.

A striking array of local regimes in fact emerged for disclosure and related features introduced in 1993. See D. Stienstra,
Implementation of Disclosure in United States District Courts, With Specific Attention to Courts Responses to Selected
Amendments to Federal Rule of Civil Procedure 26 (Federal Judicial Center, March 30, 1998) (describing and categorizing
local regimes). Inits final report to Congress on the CIRA experience, the Judicial Conference recommended reexamination
of the need for national uniformity, particularly in regard to initial disclosure. Judicial Conference, Alternative Proposals for
Reduction of Cost and Delay: Assessment of Principles, Guidelines and Techniques, 175 F.R.D. 62, 98 (1997).

At the Committee'srequest, the Federal Judicial Center undertook asurvey in 1997 to devel op information on current disclosure
and discovery practices. See T. Willging, J. Shapard, D. Stienstra& D. Miletich, Discovery and Disclosure Practice, Problems,
and Proposalsfor Change (Federal Judicial Center, 1997). In addition, the Committee convened two conferences on discovery
involving lawyers from around the country and received reports and recommendations on possible discovery amendments from
a number of bar groups. Papers and other proceedings from the second conference are published in 39 Boston Col. L. Rev.
517-840 (1998).

The Committee has discerned widespread support for national uniformity. Many lawyers have experienced difficulty in coping
with divergent disclosure and other practices as they move from one district to another. Lawyers surveyed by the Federal
Judicial Center ranked adoption of a uniform national disclosure rule second among proposed rule changes (behind increased
availability of judges to resolve discovery disputes) as a means to reduce litigation expenses without interfering with fair
outcomes. Discovery and Disclosure Practice, supra, at 44-45. National uniformity is also a central purpose of the Rules
Enabling Act of 1934, as amended, 28 U.S.C. 8§ 2072-2077.
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These amendments restore national uniformity to disclosure practice. Uniformity is also restored to other aspects of discovery

by deleting most of the provisions authorizing local rules that vary the number of permitted discovery events or the length of
depositions. Local rule options are also deleted from Rules 26(d) and (f).

Subdivision (a)(1). The amendments remove the authority to alter or opt out of the national disclosure requirements by local
rule, invalidating not only formal local rules but also informal “standing” orders of an individual judge or court that purport
to create exemptions from--or limit or expand--the disclosure provided under the national rule. See Rule 83. Case-specific
orders remain proper, however, and are expressly required if a party objects that initial disclosure is not appropriate in the
circumstances of the action. Specified categories of proceedings are excluded from initial disclosure under subdivision (a)(1)
(E). In addition, the parties can stipulate to forgo disclosure, as was true before. But even in a case excluded by subdivision (a)
(D(E) or in which the parties stipulate to bypass disclosure, the court can order exchange of similar information in managing
the action under Rule 16.

The initial disclosure obligation of subdivisions (a)(1)(A) and (B) has been narrowed to identification of witnesses and
documentsthat the disclosing party may useto support itsclaims or defenses. “Use” includes any use at apretria conference, to
support amotion, or at trial. The disclosure obligation is also triggered by intended use in discovery, apart from use to respond
to a discovery request; use of a document to question a witness during a deposition is a common example. The disclosure
obligation attaches both to witnesses and documents a party intends to use and a so to withesses and to documents the party
intends to use if--in the language of Rule 26(a)(3)--"the need arises.”

A party is no longer obligated to disclose witnesses or documents, whether favorable or unfavorable, that it does not intend
to use. The obligation to disclose information the party may use connects directly to the exclusion sanction of Rule 37(c)(1).
Because the disclosure obligation islimited to material that the party may use, itisno longer tied to particularized alegationsin
the pleadings. Subdivision (€)(1), which is unchanged, requires supplementation if information later acquired would have been
subject to the disclosure requirement. As case preparation continues, a party must supplement its disclosureswhen it determines
that it may use awitness or document that it did not previously intend to use.

The disclosure obligation appliesto “claims and defenses,” and therefore requires a party to disclose information it may use to
support its denial or rebuttal of the allegations, claim, or defense of another party. It thereby bolsters the requirements of Rule
11(b)(4), which authorizes denials “warranted on the evidence,” and disclosure should include the identity of any witness or
document that the disclosing party may use to support such denials.

Subdivision (a)(3) presently excuses pretrial disclosure of information solely for impeachment. Impeachment information is
similarly excluded from the initial disclosure requirement.

Subdivisions (a)(1)(C) and (D) are not changed. Should a case be exempted from initial disclosure by Rule 26(a)(1)(E) or by
agreement or order, the insurance information described by subparagraph (D) should be subject to discovery, asit would have
been under the principles of former Rule 26(b)(2), which was added in 1970 and deleted in 1993 as redundant in light of the
new initial disclosure obligation.

New subdivision (a)(1)(E) excludeseight specified categories of proceedingsfrom initial disclosure. The objective of thislisting
istoidentify casesin which thereislikely to belittle or no discovery, or inwhich initial disclosure appearsunlikely to contribute
to the effective development of the case. The list was developed after a review of the categories excluded by local rules in
various districts from the operation of Rule 16(b) and the conference requirements of subdivision (f). Subdivision (8)(1)(E)
refersto categories of “proceedings’ rather than categories of “actions’ because some might not properly be labeled “ actions.”
Case designations made by the parties or the clerk's office at the time of filing do not control application of the exemptions.
The descriptions in the rule are generic and are intended to be administered by the parties--and, when needed, the courts--with
the flexibility needed to adapt to gradual evolution in the types of proceedings that fall within these general categories. The
exclusion of an action for review on an administrative record, for example, isintended to reach a proceeding that is framed as
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an “appeal” based solely on an administrative record. The exclusion should not apply to a proceeding in aform that commonly

permits admission of new evidence to supplement the record. Item (vii), excluding a proceeding ancillary to proceedingsin
other courts, does not refer to bankruptcy proceedings; application of the Civil Rules to bankruptcy proceedingsis determined
by the Bankruptcy Rules.

Subdivision (a)(1)(E) is likely to exempt a substantial proportion of the cases in most districts from the initial disclosure
requirement. Based on 1996 and 1997 case filing statistics, Federal Judicial Center staff estimate that, nationwide, these
categoriestotal approximately one-third of al civil filings.

The categories of proceedingslisted in subdivision (a)(1)(E) are al so exempted from the subdivision (f) conference requirement
and from the subdivision (d) moratorium on discovery. Although there is no restriction on commencement of discovery inthese
cases, it is not expected that this opportunity will often lead to abuse since there is likely to be little or no discovery in most
such cases. Should a defendant need more time to respond to discovery requests filed at the beginning of an exempted action,
it can seek relief by motion under Rule 26(c) if the plaintiff is unwilling to defer the due date by agreement.

Subdivision (a)(1)(E)'s enumeration of exempt categoriesis exclusive. Although a case-specific order can alter or excuseinitial
disclosure, local rules or “standing” orders that purport to create general exemptions are invalid. See Rule 83.

The time for initial disclosure is extended to 14 days after the subdivision (f) conference unless the court orders otherwise.
This change is integrated with corresponding changes requiring that the subdivision (f) conference be held 21 days before the
Rule 16(b) scheduling conference or scheduling order, and that the report on the subdivision (f) conference be submitted to the
court 14 days after the meeting. These changes provide amore orderly opportunity for the partiesto review the disclosures, and
for the court to consider the report. In many instances, the subdivision (f) conference and the effective preparation of the case
would benefit from disclosure before the conference, and earlier disclosure is encouraged.

The presumptive disclosure date does not apply if aparty objectsto initial disclosure during the subdivision (f) conference and
statesits objection in the subdivision (f) discovery plan. Theright to object to initial disclosure isnot intended to afford parties
an opportunity to “opt out” of disclosure unilaterally. It does provide an opportunity for an objecting party to present to the
court its position that disclosure would be “inappropriate in the circumstances of the action.” Making the objection permitsthe
objecting party to present the question to the judge before any party is required to make disclosure. The court must then rule
on the objection and determine what disclosures--if any--should be made. Ordinarily, this determination would beincluded in
the Rule 16(b) scheduling order, but the court could handle the matter in a different fashion. Even when circumstances warrant
suspending some disclosure obligations, others--such as the damages and insurance information called for by subdivisions (a)
(1)(C) and (D)--may continue to be appropriate.

The presumptive disclosure date is also inapplicable to a party who is “first served or otherwise joined” after the subdivision
(f) conference. This phrase refers to the date of service of a claim on a party in a defensive posture (such as a defendant or
third-party defendant), and the date of joinder of a party added as a claimant or an intervenor. Absent court order or stipulation,
a new party has 30 days in which to make itsinitial disclosures. But it is expected that later-added parties will ordinarily be
treated the same as the original parties when the original parties have stipulated to forgo initial disclosure, or the court has
ordered disclosure in a modified form.

Subdivision (a)(3). The amendment to Rule 5(d) forbids filing disclosures under subdivisions (a)(1) and (a)(2) until they are
used in the proceeding, and this change is reflected in an amendment to subdivision (a)(4). Disclosures under subdivision
(8)(3), however, may be important to the court in connection with the final pretrial conference or otherwise in preparing for
trial. The requirement that objections to certain matters be filed points up the court's need to be provided with these materials.
Accordingly, the requirement that subdivision (a)(3) materias be filed has been moved from subdivision (a)(4) to subdivision
(8)(3), and it has also been made clear that they--and any objections--should be filed “promptly.”
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Subdivision (a)(4). The filing requirement has been removed from this subdivision. Rule 5(d) has been amended to provide

that disclosures under subdivisions (a)(1) and (a)(2) must not be filed until used in the proceeding. Subdivision (a)(3) has been
amended to require that the disclosures it directs, and objections to them, be filed promptly. Subdivision (a)(4) continues to
require that all disclosures under subdivisions (a)(1), (8)(2), and (a)(3) be in writing, signed, and served.

“Shall” is replaced by “must” under the program to conform amended rules to current style conventions when there is no
ambiguity.

GAP Report

The Advisory Committee recommends that the amendments to Rules 26(a)(1)(A) and (B) be changed so that initial disclosure
applies to information the disclosing party “may use to support” its claims or defenses. It also recommends changes in
the Committee Note to explain that disclosure requirement. In addition, it recommends inclusion in the Note of further
explanatory matter regarding the exclusion from initial disclosure provided in new Rule 26(a)(1)(E) for actions for review on
an administrative record and the impact of these exclusions on bankruptcy proceedings. Minor wording improvements in the
Note are also proposed.

Subdivision (b)(1). In 1978, the Committee published for comment a proposed amendment, suggested by the Section of
Litigation of the American Bar Association, to refine the scope of discovery by deleting the “subject matter” language. This
proposal was withdrawn, and the Committee has since then made other changes in the discovery rules to address concerns
about overbroad discovery. Concerns about costs and delay of discovery have persisted nonethel ess, and other bar groups have
repeatedly renewed similar proposals for amendment to this subdivision to delete the “subject matter” language. Nearly one-
third of the lawyers surveyed in 1997 by the Federal Judicial Center endorsed narrowing the scope of discovery as a means of
reducing litigation expense without interfering with fair case resolutions. Discovery and Disclosure Practice, supra, at 44-45
(1997). The Committee has heard that in some instances, particularly casesinvolving large quantities of discovery, parties seek
to justify discovery requests that sweep far beyond the claims and defenses of the parties on the ground that they nevertheless
have a bearing on the “ subject matter” involved in the action.

The amendments proposed for subdivision (b)(1) include one element of these earlier proposals but also differ from these
proposals in significant ways. The similarity is that the amendments describe the scope of party-controlled discovery in terms
of matter relevant to the claim or defense of any party. The court, however, retains authority to order discovery of any matter
relevant to the subject matter involved in the action for good cause. The amendment is designed to involve the court more
actively in regulating the breadth of sweeping or contentious discovery. The Committee has been informed repeatedly by
lawyersthat involvement of the court in managing discovery isan important method of controlling problems of inappropriately
broad discovery. Increasing the availability of judicial officersto resolve discovery disputesand increasing court management of
discovery were both strongly endorsed by the attorneys surveyed by the Federal Judicial Center. See Discovery and Disclosure
Practice, supra, at 44. Under the amended provisions, if there is an objection that discovery goes beyond material relevant to
the parties claims or defenses, the court would become involved to determine whether the discovery is relevant to the claims
or defenses and, if not, whether good cause exists for authorizing it so long as it is relevant to the subject matter of the action.
The good-cause standard warranting broader discovery is meant to be flexible.

The Committeeintendsthat the parties and the court focus on the actual claims and defensesinvolved intheaction. Thedividing
line between information relevant to the claims and defenses and that relevant only to the subject matter of the action cannot
be defined with precision. A variety of types of information not directly pertinent to the incident in suit could be relevant to the
claims or defensesraised in agiven action. For example, other incidents of the same type, or involving the same product, could
be properly discoverable under the revised standard. Information about organizational arrangements or filing systems of a party
could be discoverableif likely to yield or lead to the discovery of admissible information. Similarly, information that could be
used to impeach a likely witness, although not otherwise relevant to the claims or defenses, might be properly discoverable.
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In each instance, the determination whether such information is discoverable because it is relevant to the claims or defenses

depends on the circumstances of the pending action.

The rule change signals to the court that it has the authority to confine discovery to the claims and defenses asserted in the
pleadings, and signals to the parties that they have no entitlement to discovery to develop new claims or defenses that are not
already identified in the pleadings. In general, it is hoped that reasonable lawyers can cooperate to manage discovery without
the need for judicial intervention. When judicial intervention is invoked, the actual scope of discovery should be determined
according to the reasonable needs of the action. The court may permit broader discovery in a particular case depending on the
circumstances of the case, the nature of the claims and defenses, and the scope of the discovery requested.

The amendments also modify the provision regarding discovery of information not admissible in evidence. As added in 1946,
this sentence was designed to make clear that otherwise relevant material could not be withheld because it was hearsay or
otherwise inadmissible. The Committee was concerned that the “reasonably calculated to lead to the discovery of admissible
evidence” standard set forth in this sentence might swallow any other limitation on the scope of discovery. Accordingly, this
sentence has been amended to clarify that information must be relevant to be discoverable, even though inadmissible, and that
discovery of such material is permitted if reasonably calculated to lead to the discovery of admissible evidence. As used here,
“relevant” means within the scope of discovery as defined in this subdivision, and it would include information relevant to the
subject matter involved in the action if the court has ordered discovery to that limit based on a showing of good cause.

Finally, a sentence has been added calling attention to the limitations of subdivision (b)(2)(i), (ii), and (iii). These limitations
apply to discovery that is otherwise within the scope of subdivision (b)(1). The Committee has been told repeatedly that courts
have not implemented these limitations with the vigor that was contemplated. See 8 Federal Practice & Procedure § 2008.1
at 121. This otherwise redundant cross-reference has been added to emphasize the need for active judicial use of subdivision
(b)(2) to control excessive discovery. Cf. Crawford-El v. Britton, 118 S.Ct. 1584, 1597 (1998) (quoting Rule 26(b)(2)(iii) and
stating that “Rule 26 vests the trial judge with broad discretion to tailor discovery narrowly”).

GAP Report

The Advisory Committee recommends changing the rule to authorize the court to expand discovery to any “matter”--not
“information”--relevant to the subject matter involved in the action. In addition, it recommends additiona clarifying material
in the Committee Note about the impact of the change on some commonly disputed discovery topics, the relationship between
cost-bearing under Rule 26(b)(2) and expansion of the scope of discovery on a showing of good cause, and the meaning of
“relevant” in the revision to the last sentence of current subdivision (b)(1). In addition, some minor clarifications of language
changes have been proposed for the Committee Note.

Subdivision (b)(2). Rules 30, 31, and 33 establish presumptive national limits on the numbers of depositionsand interrogatories.
New Rule 30(d)(2) establishes a presumptive limit on the length of depositions. Subdivision (b)(2) is amended to remove the
previous permission for local rulesthat establish different presumptive limits on these discovery activities. Thereisno reason to
believe that unique circumstances justify varying these nationally-applicable presumptive limitsin certain districts. The limits
can bemodified by court order or agreement in anindividual action, but “standing” ordersimposing different presumptivelimits
are not authorized. Because thereis no national rule limiting the number of Rule 36 regquests for admissions, the rule continues
to authorize local rules that impose numerical limits on them. This change is not intended to interfere with differentiated case
management in districts that use this technique by case-specific order as part of their Rule 16 process.

Subdivision (d). The amendments remove the prior authority to exempt cases by local rule from the moratorium on discovery
before the subdivision (f) conference, but the categories of proceedings exempted from initia disclosure under subdivision (a)
(D(E) are excluded from subdivision (d). The parties may agree to disregard the moratorium where it applies, and the court
may so order in a case, but “standing” orders atering the moratorium are not authorized.
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Subdivision (f). Asin subdivision (d), the amendments remove the prior authority to exempt cases by local rule from the

conference requirement. The Committee has been informed that the addition of the conference was one of the most successful
changes made in the 1993 amendments, and it therefore has determined to apply the conference requirement nationwide. The
categories of proceedings exempted from initial disclosure under subdivision (a)(1)(E) are exempted from the conference
requirement for the reasons that warrant exclusion from initial disclosure. The court may order that the conference need not
occur in a case where otherwise required, or that it occur in a case otherwise exempted by subdivision (a)(1)(E). “ Standing”
orders atering the conference requirement for categories of cases are not authorized.

Theruleisamended to require only a“conference’ of the parties, rather than a“ meeting.” There are important benefitsto face-
to-face discussion of the topicsto be covered in the conference, and those benefits may be lost if other means of conferring were
routinely used when face-to-face meetings would not impose burdens. Nevertheless, geographic conditions in some districts
may exact costs far out of proportion to these benefits. The amendment allows the court by case-specific order to require aface-
to-face meeting, but “standing” orders so requiring are not authorized.

As noted concerning the amendments to subdivision (a)(1), the time for the conference has been changed to at least 21 days
before the Rule 16 scheduling conference, and the time for the report is changed to no more than 14 days after the Rule 26(f)
conference. This should ensure that the court will have the report well in advance of the scheduling conference or the entry
of the scheduling order.

Since Rule 16 was amended in 1983 to mandate some case management activitiesin all courts, it has included deadlines for
Completing these tasks to ensure that all courts do so within areasonable time. Rule 26(f) was fit into this scheme when it was
adopted in 1993. It was never intended, however, that the national requirements that certain activities be completed by a certain
time should delay case management in districts that move much faster than the national rules direct, and the rule is therefore
amended to permit such a court to adopt alocal rule that shortens the period specified for the completion of these tasks.

“Shall” isreplaced by “must,” “does,” or an active verb under the program to conform amended rulesto current style conventions
when there is no ambiguity.

GAP Report

The Advisory Committee recommends adding a sentence to the published amendments to Rule 26(f) authorizing local rules
shortening the time between the attorney conference and the court's action under Rule 16(b), and addition to the Committee
Note of explanatory material about this change to the rule. This addition can be made without republication in response to
public comments.

2006 Amendment

Subdivision (a). Rule 26(a)(1)(B) is amended to parallel Rule 34(a) by recognizing that a party must disclose electronically
stored information as well as documents that it may use to support its claims or defenses. The term “electronically stored
information” hasthe same broad meaningin Rule 26(a)(1) asin Rule 34(a). Thisamendment is consi stent with the 1993 addition
of Rule 26(a)(1)(B). The term “data compilations’ is deleted as unnecessary because it is a subset of both documents and
electronically stored information.

[Subdivision (a)(1)(E).] Civil forfeiture actions are added to the list of exemptionsfrom Rule 26(a)(1) disclosure requirements.
These actions are governed by new Supplemental Rule G. Disclosure is not likely to be useful.

Subdivision (b)(2). The amendment to Rule 26(b)(2) is designed to addressissues raised by difficultiesin locating, retrieving,

and providing discovery of some electronically stored information. Electronic storage systems often make it easier to locate
and retrieve information. These advantages are properly taken into account in determining the reasonabl e scope of discovery in
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aparticular case. But some sources of electronically stored information can be accessed only with substantial burden and cost.

In a particular case, these burdens and costs may make the information on such sources not reasonably accessible.

Itisnot possibleto definein arulethe different types of technological featuresthat may affect the burdens and costs of accessing
electronically stored information. Information systems are designed to provide ready access to information used in regular
ongoing activities. They also may be designed so as to provide ready access to information that is not regularly used. But a
system may retain information on sources that are accessible only by incurring substantial burdens or costs. Subparagraph (B)
is added to regulate discovery from such sources.

Under this rule, a responding party should produce electronically stored information that is relevant, not privileged, and
reasonably accessible, subject to the (b)(2)(C) limitations that apply to all discovery. The responding party must also identify,
by category or type, the sources containing potentially responsive information that it is neither searching nor producing. The
identification should, to the extent possible, provide enough detail to enable the requesting party to evaluate the burdens and
costs of providing the discovery and the likelihood of finding responsive information on the identified sources.

A party'sidentification of sources of electronically stored information as not reasonably accessible does not relieve the party of
itscommon-law or statutory dutiesto preserve evidence. Whether aresponding party isrequired to preserve unsearched sources
of potentially responsive information that it believes are not reasonably accessible depends on the circumstances of each case.
It is often useful for the parties to discuss thisissue early in discovery.

The volume of -- and the ability to search -- much electronically stored information means that in many cases the responding
party will be able to produce information from reasonably accessible sources that will fully satisfy the parties' discovery needs.
In many circumstances the requesting party should obtain and eval uate the information from such sources before insisting that
the responding party search and produce information contained on sources that are not reasonably accessible. If the requesting
party continuesto seek discovery of information from sourcesidentified as not reasonably accessible, the parties should discuss
the burdens and costs of accessing and retrieving the information, the needs that may establish good cause for requiring all or
part of the requested discovery even if the information sought is not reasonably accessible, and conditions on obtaining and
producing the information that may be appropriate.

If the parties cannot agree whether, or on what terms, sources identified as not reasonably accessible should be searched and
discoverable information produced, the issue may be raised either by a motion to compel discovery or by a motion for a
protective order. The parties must confer before bringing either motion. If the parties do not resolve the issue and the court
must decide, the responding party must show that the identified sources of information are not reasonably accessible because
of undue burden or cost. The requesting party may need discovery to test this assertion. Such discovery might take the form
of requiring the responding party to conduct a sampling of information contained on the sources identified as not reasonably
accessible; allowing some form of inspection of such sources; or taking depositions of witnesses knowledgeable about the
responding party's information systems.

Onceit is shown that a source of electronically stored information is not reasonably accessible, the requesting party may still
obtain discovery by showing good cause, considering the limitations of Rule 26(b)(2)(C) that balance the costs and potential
benefits of discovery. The decision whether to require a responding party to search for and produce information that is not
reasonably accessible depends not only on the burdens and costs of doing so, but also on whether those burdens and costs
can be justified in the circumstances of the case. Appropriate considerations may include: (1) the specificity of the discovery
request; (2) the quantity of information available from other and more easily accessed sources; (3) thefailureto produce relevant
information that seems likely to have existed but is no longer available on more easily accessed sources; (4) the likelihood of
finding relevant, responsive information that cannot be obtained from other, more easily accessed sources; (5) predictions as
to the importance and usefulness of the further information; (6) the importance of the issues at stake in the litigation; and (7)
the parties resources.
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Theresponding party hasthe burden asto one aspect of theinquiry -- whether theidentified sourcesare not reasonably accessible

in light of the burdens and costs required to search for, retrieve, and produce whatever responsive information may be found.
The requesting party has the burden of showing that its need for the discovery outweighs the burdens and costs of locating,
retrieving, and producing the information. In some cases, the court will be able to determine whether the identified sources are
not reasonably accessible and whether the requesting party has shown good causefor someor all of thediscovery, consistent with
the limitations of Rule 26(b)(2)(C), through a single proceeding or presentation. The good-cause determination, however, may
be complicated because the court and parties may know little about what information the sources identified as not reasonably
accessible might contain, whether it isrelevant, or how valuable it may be to the litigation. In such cases, the parties may need
some focused discovery, which may include sampling of the sources, to learn more about what burdens and costs are involved
in accessing the information, what the information consists of, and how valuable it is for the litigation in light of information
that can be obtained by exhausting other opportunities for discovery.

The good-cause inquiry and consideration of the Rule 26(b)(2)(C) limitations are coupled with the authority to set conditions
for discovery. The conditions may take the form of limits on the amount, type, or sources of information required to be accessed
and produced. The conditions may al so include payment by the requesting party of part or all of the reasonabl e costs of obtaining
information from sources that are not reasonably accessible. A requesting party's willingness to share or bear the access costs
may be weighed by the court in determining whether there is good cause. But the producing party's burdens in reviewing the
information for relevance and privilege may weigh against permitting the requested discovery.

Thelimitations of Rule 26(b)(2)(C) continueto apply to all discovery of electronically stored information, including that stored
on reasonably accessible electronic sources.

Subdivision (b)(5). The Committee has repeatedly been advised that the risk of privilege waiver, and the work necessary to
avoid it, add to the costs and delay of discovery. When thereview is of electronically stored information, therisk of waiver, and
thetime and effort required to avoid it, can increase substantially because of the volume of electronically stored information and
the difficulty in ensuring that all information to be produced hasin fact been reviewed. Rule 26(b)(5)(A) provides a procedure
for aparty that has withheld information on the basis of privilege or protection as trial-preparation material to make the claim
so that the requesting party can decide whether to contest the claim and the court can resolve the dispute. Rule 26(b)(5)(B) is
added to provide a procedure for a party to assert aclaim of privilege or trial-preparation material protection after information
is produced in discovery in the action and, if the claim is contested, permit any party that received the information to present
the matter to the court for resolution.

Rule 26(b)(5)(B) does not address whether the privilege or protection that is asserted after production was waived by the
production. The courts have developed principles to determine whether, and under what circumstances, waiver results from
inadvertent production of privileged or protected information. Rule 26(b)(5)(B) provides a procedure for presenting and
addressing these issues. Rule 26(b)(5)(B) works in tandem with Rule 26(f), which is amended to direct the parties to discuss
privilege issues in preparing their discovery plan, and which, with amended Rule 16(b), allows the parties to ask the court
to include in an order any agreements the parties reach regarding issues of privilege or trial-preparation material protection.
Agreements reached under Rule 26(f)(4) and orders including such agreements entered under Rule 16(b)(6) may be considered
when acourt determines whether awaiver has occurred. Such agreements and orders ordinarily control if they adopt procedures
different from those in Rule 26(b)(5)(B).

A party asserting aclaim of privilege or protection after production must give noticeto the receiving party. That notice should be
inwriting unless the circumstances precludeit. Such circumstances could include the assertion of the claim during a deposition.
The notice should be as specific as possible in identifying the information and stating the basis for the claim. Because the
receiving party must decide whether to challenge the claim and may sequester the information and submit it to the court for a
ruling on whether the claimed privilege or protection applies and whether it has been waived, the notice should be sufficiently
detailed so asto enable the receiving party and the court to understand the basis for the claim and to determine whether waiver
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has occurred. Courts will continue to examine whether a claim of privilege or protection was made at a reasonable time when

delay is part of the waiver determination under the governing law.

After receiving notice, each party that received the information must promptly return, sequester, or destroy the information
and any copiesit has. The option of sequestering or destroying the information is included in part because the receiving party
may have incorporated the information in protected trial-preparation materials. No receiving party may use or disclose the
information pending resolution of the privilege claim. The receiving party may present to the court the questions whether the
information is privileged or protected as trial -preparation material, and whether the privilege or protection has been waived. If
it does so, it must provide the court with the grounds for the privilege or protection specified in the producing party's notice,
and serve al parties. In presenting the question, the party may use the content of the information only to the extent permitted
by the applicable law of privilege, protection for trial-preparation material, and professional responsibility.

If aparty disclosed theinformation to nonparties before receiving notice of aclaim of privilege or protection astrial-preparation
material, it must take reasonable steps to retrieve the information and to return it, sequester it until the claim is resolved, or
destroy it.

Whether the information is returned or not, the producing party must preserve the information pending the court's ruling on
whether the claim of privilege or of protection is properly asserted and whether it was waived. Aswith claims made under Rule
26(b)(5)(A), there may be no ruling if the other parties do not contest the claim.

Subdivision (f). Rule 26(f) is amended to direct the parties to discuss discovery of electronically stored information during
their discovery-planning conference. The rule focuses on “issues relating to disclosure or discovery of electronically stored
information”; the discussion is not required in cases not involving electronic discovery, and the amendment imposes no
additional requirements in those cases. When the parties do anticipate disclosure or discovery of electronically stored
information, discussion at the outset may avoid later difficulties or ease their resolution.

When acaseinvolvesdiscovery of electronically stored information, the issuesto be addressed during the Rule 26(f) conference
depend on the nature and extent of the contemplated discovery and of the parties information systems. It may be important
for the parties to discuss those systems, and accordingly important for counsel to become familiar with those systems before
the conference. With that information, the parties can develop a discovery plan that takes into account the capabilities of their
computer systems. In appropriate cases identification of, and early discovery from, individuals with special knowledge of a
party's computer systems may be helpful.

The particular issues regarding electronically stored information that deserve attention during the discovery planning stage
depend on the specifics of the given case. See Manual for Complex Litigation (4th) § 40.25(2) (listing topics for discussion in
aproposed order regarding meet-and-confer sessions). For example, the parties may specify the topics for such discovery and
the time period for which discovery will be sought. They may identify the various sources of such information within a party's
control that should be searched for electronically stored information. They may discuss whether the information is reasonably
accessible to the party that has it, including the burden or cost of retrieving and reviewing the information. See Rule 26(b)(2)
(B). Rule 26(f)(3) explicitly directs the parties to discuss the form or forms in which electronically stored information might
be produced. The parties may be able to reach agreement on the forms of production, making discovery more efficient. Rule
34(b) is amended to permit arequesting party to specify the form or formsin which it wants electronically stored information
produced. If the requesting party does not specify aform, Rule 34(b) directs the responding party to state the formsit intends
to use in the production. Early discussion of the forms of production may facilitate the application of Rule 34(b) by allowing
the parties to determine what forms of production will meet both parties needs. Early identification of disputes over the forms
of production may help avoid the expense and delay of searches or productions using inappropriate forms.

Rule 26(f) is a so amended to direct the parties to discuss any issues regarding preservation of discoverableinformation during
their conference as they develop a discovery plan. This provision applies to al sorts of discoverable information, but can be
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particularly important with regard to electronically stored information. The volume and dynamic nature of electronically stored

information may complicate preservation obligations. The ordinary operation of computersinvolves both the automatic creation
and the automatic deletion or overwriting of certain information. Failure to address preservation issues early in the litigation
increases uncertainty and raises arisk of disputes.

The parties discussion should pay particular attention to the balance between the competing needsto preserve relevant evidence
and to continue routine operations critical to ongoing activities. Complete or broad cessation of a party's routine computer
operations could paralyze the party's activities. Cf. Manual for Complex Litigation (4th) 8 11.422 (“A blanket preservation
order may be prohibitively expensive and unduly burdensome for parties dependent on computer systems for their day-to-
day operations.”) The parties should take account of these considerations in their discussions, with the goa of agreeing on
reasonable preservation steps.

The requirement that the parties discuss preservation does not imply that courts should routinely enter preservation orders.
A preservation order entered over objections should be narrowly tailored. Ex parte preservation orders should issue only in
exceptional circumstances.

Rule 26(f) isalso amended to provide that the parties should discuss any issuesrelating to assertions of privilege or of protection
as trial-preparation materials, including whether the parties can facilitate discovery by agreeing on procedures for asserting
claims of privilege or protection after production and whether to ask the court to enter an order that includes any agreement
the parties reach. The Committee has repeatedly been advised about the discovery difficulties that can result from efforts to
guard against waiver of privilege and work-product protection. Frequently parties find it necessary to spend large amounts of
time reviewing materials requested through discovery to avoid waiving privilege. These efforts are necessary because materials
subject to aclaim of privilege or protection are often difficult to identify. A failure to withhold even one such item may result
in an argument that there has been a waiver of privilege asto all other privileged materials on that subject matter. Efforts to
avoid therisk of waiver can impose substantial costs on the party producing the material and the time required for the privilege
review can substantially delay access for the party seeking discovery.

These problems often become more acute when discovery of electronically stored information is sought. The volume of such
data, and theinformality that attends use of e-mail and some other typesof el ectronically stored information, may make privilege
determinations more difficult, and privilege review correspondingly more expensive and time consuming. Other aspects of
electronically stored information pose particular difficulties for privilege review. For example, production may be sought of
information automatically included in electronic filesbut not apparent to the creator or to readers. Computer programsmay retain
draft language, editorial comments, and other deleted matter (sometimes referred to as “embedded data’ or “embedded edits”)
in an electronic file but not make them apparent to the reader. Information describing the history, tracking, or management of
an electronic file (sometimes called “metadata’) is usually not apparent to the reader viewing a hard copy or a screen image.
Whether this information should be produced may be among the topics discussed in the Rule 26(f) conference. If it is, it may
need to be reviewed to ensure that no privileged information is included, further complicating the task of privilege review.

Parties may attempt to minimize these costs and delays by agreeing to protocols that minimize the risk of waiver. They may
agree that the responding party will provide certain requested materialsfor initial examination without waiving any privilege or
protection -- sometimes known asa“ quick peek.” The requesting party then designates the documentsit wishesto have actually
produced. This designation is the Rule 34 request. The responding party then responds in the usual course, screening only
those documents actually requested for formal production and asserting privilege claims as provided in Rule 26(b)(5)(A). On
other occasions, parties enter agreements -- sometimes called “ clawback agreements’-- that production without intent to waive
privilege or protection should not be awaiver so long asthe responding party identifies the documents mistakenly produced, and
that the documents should be returned under those circumstances. Other voluntary arrangements may be appropriate depending
on the circumstances of each litigation. In most circumstances, a party who receives information under such an arrangement
cannot assert that production of the information waived a claim of privilege or of protection as trial-preparation material .
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Although these agreements may not be appropriate for all cases, in certain cases they can facilitate prompt and economical

discovery by reducing delay before the discovering party obtains access to documents, and by reducing the cost and burden of
review by the producing party. A case-management or other order including such agreements may further facilitate the discovery
process. Form 35 is amended to include a report to the court about any agreement regarding protections against inadvertent
forfeiture or waiver of privilege or protection that the parties have reached, and Rule 16(b) is amended to recognize that the
court may include such an agreement in a case-management or other order. If the parties agree to entry of such an order, their
proposal should be included in the report to the court.

Rule 26(b)(5)(B) is added to establish a parallel procedure to assert privilege or protection as tria-preparation material after
production, leaving the question of waiver to later determination by the court.

2007 Amendment

The language of Rule 26 has been amended as part of the genera restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only.

Former Rule 26(a)(5) served as an index of the discovery methods provided by later rules. It was deleted as redundant. Deletion
does not affect the right to pursue discovery in addition to disclosure.

Former Rule 26(b)(1) began with a general statement of the scope of discovery that appeared to function as a preface to each
of the five numbered paragraphs that followed. This preface has been shifted to the text of paragraph (1) because it does not
accurately reflect the limits embodied in paragraphs (2), (3), or (4), and because paragraph (5) does not address the scope of
discovery.

The reference to discovery of “books’ in former Rule 26(b)(1) was deleted to achieve consistent expression throughout the
discovery rules. Books remain a proper subject of discovery.

Amended Rule 26(b)(3) states that a party may obtain a copy of the party's own previous statement “on request.” Former Rule
26(b)(3) expressly made the request procedure available to a nonparty witness, but did not describe the procedure to be used
by a party. This apparent gap is closed by adopting the request procedure, which ensures that a party need not invoke Rule 34
to obtain a copy of the party's own statement.

Rule 26(e) stated the duty to supplement or correct a disclosure or discovery response “to include information thereafter
acquired.” This apparent limit is not reflected in practice; parties recognize the duty to supplement or correct by providing
information that was not originally provided although it was available at the time of the initial disclosure or response. These
words are deleted to reflect the actual meaning of the present rule.

Former Rule 26(e) used different phrases to describe the time to supplement or correct a disclosure or discovery response.
Disclosures were to be supplemented “at appropriate intervals.” A prior discovery response must be “seasonably * * *
amend[ed].” The fine distinction between these phrases has not been observed in practice. Amended Rule 26(e)(1)(A) usesthe
same phrase for disclosures and discovery responses. The party must supplement or correct “in atimely manner.”

Former Rule 26(g)(1) did not call for striking an unsigned disclosure. The omission was an obvious drafting oversight. Amended
Rule 26(g)(2) includes disclosures in the list of matters that the court must strike unless a signature is provided “promptly * *

* after being called to the attorney's or party's attention.”

Former Rule 26(b)(2)(A) referred to a* good faith” argument to extend existing law. Amended Rule 26(b)(1)(B)(i) changesthis
reference to a“nonfrivolous’” argument to achieve consistency with Rule 11(b)(2).
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Aswith the Rule 11 signature on a pleading, written motion, or other paper, disclosure and discovery signatures should include

not only a postal address but also a telephone number and electronic-mail address. A signer who lacks one or more of those
addresses need not supply a nonexistent item.

Rule 11(b)(2) recognizes that it is legitimate to argue for establishing new law. An argument to establish new law is equally
legitimate in conducting discovery.

2010 Amendment

Rule 26. Rules 26(a)(2) and (b)(4) are amended to address concerns about expert discovery. The amendments to Rule 26(a)
(2) require disclosure regarding expected expert testimony of those expert witnesses not required to provide expert reports and
limit the expert report to facts or data (rather than “data or other information,” asin the current rule) considered by the witness.
Rule 26(b)(4) is amended to provide work-product protection against discovery regarding draft expert disclosures or reports
and--with three specific exceptions--communications between expert witnesses and counsel.

In 1993, Rule 26(b)(4)(A) was revised to authorize expert depositions and Rule 26(a)(2) was added to provide disclosure,
including--for many experts--an extensive report. Many courts read the disclosure provision to authorize discovery of all
communications between counsel and expert witnesses and all draft reports. The Committee has been told repeatedly that
routinediscovery into attorney-expert communications and draft reports has had undesirabl e effects. Costs haverisen. Attorneys
may employ two sets of experts--one for purposes of consultation and another to testify at trial--because disclosure of their
collaborative interactions with expert consultants would reveal their most sensitive and confidential case analyses. At the same
time, attorneys often feel compelled to adopt a guarded attitude toward their interaction with testifying experts that impedes
effective communication, and experts adopt strategies that protect against discovery but also interfere with their work.

Subdivision (a)(2)(B). Rule 26(a)(2)(B)(ii) is amended to provide that disclosure include all “facts or data considered by the
witness in forming” the opinions to be offered, rather than the “data or other information” disclosure prescribed in 1993. This
amendment is intended to ater the outcome in cases that have relied on the 1993 formulation in requiring disclosure of all
attorney-expert communications and draft reports. The amendments to Rule 26(b)(4) make this change explicit by providing
work-product protection against discovery regarding draft reports and disclosures or attorney-expert communications.

The refocus of disclosure on “facts or data” is meant to limit disclosure to material of afactual nature by excluding theories or
mental impressions of counsel. At the sametime, theintentionisthat “facts or data” be interpreted broadly to require disclosure
of any material considered by the expert, from whatever source, that contains factual ingredients. The disclosure obligation
extends to any facts or data “considered” by the expert in forming the opinions to be expressed, not only those relied upon
by the expert.

Subdivision (a)(2)(C). Rule 26(a)(2)(C) is added to mandate summary disclosures of the opinions to be offered by expert
witnesses who are not required to provide reports under Rule 26(a)(2)(B) and of the facts supporting those opinions. This
disclosure is considerably |ess extensive than the report required by Rule 26(a)(2)(B). Courts must take care against requiring
undue detail, keeping in mind that these witnesses have not been specially retained and may not be as responsive to counsel
as those who have.

This amendment resolves a tension that has sometimes prompted courts to require reports under Rule 26(a)(2)(B) even from
witnesses exempted from the report requirement. An (a)(2)(B) report is required only from an expert described in (a)(2)(B).

A witness who is not required to provide a report under Rule 26(a)(2)(B) may both testify as a fact witness and also provide

expert testimony under Evidence Rule 702, 703, or 705. Frequent examplesinclude physicians or other health care professionals
and employees of a party who do not regularly provide expert testimony. Parties must identify such witnesses under Rule 26(a)
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(2)(A) and provide the disclosure required under Rule 26(a)(2)(C). The (a)(2)(C) disclosure obligation does not )i(ncl ude facts

unrelated to the expert opinions the witness will present.

Subdivision (a)(2)(D). This provision (formerly Rule 26(a)(2)(C)) is amended dlightly to specify that the time limits for
disclosure of contradictory or rebuttal evidence apply with regard to disclosures under new Rule 26(a)(2)(C), just as they do
with regard to reports under Rule 26(a)(2)(B).

Subdivision (b)(4). Rule 26(b)(4)(B) is added to provide work-product protection under Rule 26(b)(3)(A) and (B) for drafts
of expert reports or disclosures. This protection applies to all witnesses identified under Rule 26(a)(2)(A), whether they are
required to providereportsunder Rule 26(a)(2)(B) or arethe subject of disclosure under Rule 26(a)(2)(C). It appliesregardless of
theform in which the draft is recorded, whether written, electronic, or otherwise. It also appliesto drafts of any supplementation
under Rule 26(e); see Rule 26(a)(2)(E).

Rule 26(b)(4)(C) is added to provide work-product protection for attorney-expert communications regardless of the form
of the communications, whether oral, written, electronic, or otherwise. The addition of Rule 26(b)(4)(C) is designed to
protect counsdl's work product and ensure that lawyers may interact with retained experts without fear of exposing those
communications to searching discovery. The protection is limited to communications between an expert witness required to
provide areport under Rule 26(a)(2)(B) and the attorney for the party on whose behalf the witness will be testifying, including
any “preliminary” expert opinions. Protected “communications’ include those between the party's attorney and assistants of
the expert witness. The rule does not itself protect communications between counsel and other expert witnesses, such as those
for whom disclosure is required under Rule 26(a)(2)(C). The rule does not exclude protection under other doctrines, such as
privilege or independent devel opment of the work-product doctrine.

The most frequent method for discovering the work of expert witnesses is by deposition, but Rules 26(b)(4)(B) and (C) apply
to all forms of discovery.

Rules 26(b)(4)(B) and (C) do not impede discovery about the opinions to be offered by the expert or the development,
foundation, or basis of those opinions. For example, the expert'stesting of material involved in litigation, and notes of any such
testing, would not be exempted from discovery by thisrule. Similarly, inquiry about communicationsthe expert had with anyone
other than the party's counsel about the opinions expressed is unaffected by the rule. Counsel are also free to question expert
witnesses about alternative analyses, testing methods, or approaches to the issues on which they are testifying, whether or not
the expert considered them in forming the opinions expressed. These discovery changes therefore do not affect the gatekeeping
functions called for by Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and related cases.

The protection for communications between the retained expert and “ the party's attorney” should be appliedin arealistic manner,
and often would not be limited to communications with a single lawyer or a single law firm. For example, a party may be
involved in a number of suits about a given product or service, and may retain a particular expert witness to testify on that
party's behalf in several of the cases. In such a situation, the protection applies to communications between the expert witness
and the attorneys representing the party in any of those cases. Similarly, communications with in-house counsel for the party
would often be regarded as protected even if the in-house attorney is not counsel of record in the action. Other situations may
also justify a pragmatic application of the “ party's attorney” concept.

Although attorney-expert communications are generally protected by Rule 26(b)(4)(C), the protection does not apply to the
extent the lawyer and the expert communicate about matters that fall within three exceptions. But the discovery authorized
by the exceptions does not extend beyond those specific topics. Lawyer-expert communications may cover many topics and,
even when the excepted topics are included among those involved in a given communication, the protection appliesto all other
aspects of the communication beyond the excepted topics.
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First, under Rule 26(b)(4)(C)(i) attorney-expert communications regarding compensation for the expert's study or testimony

may be the subject of discovery. In some cases, this discovery may go beyond the disclosure requirement in Rule 26(a)(2)(B)
(vi). It is not limited to compensation for work forming the opinions to be expressed, but extends to all compensation for the
study and testimony provided in relation to the action. Any communications about additional benefits to the expert, such as
further work in the event of a successful result in the present case, would be included. This exception includes compensation
for work done by a person or organization associated with the expert. The objective isto permit full inquiry into such potential
sources of hias.

Second, under Rule 26(b)(4)(C)(ii) discovery ispermitted to identify facts or datathe party's attorney provided to the expert and
that the expert considered in forming the opinionsto be expressed. The exception applies only to communications“identifying”
the facts or data provided by counsel; further communications about the potential relevance of the facts or data are protected.

Third, under Rule 26(b)(4)(C)(iii) discovery regarding attorney-expert communicationsis permitted to identify any assumptions
that counsel provided to the expert and that the expert relied upon in forming the opinions to be expressed. For example, the
party's attorney may tell the expert to assume the truth of certain testimony or evidence, or the correctness of another expert's
conclusions. This exception is limited to those assumptions that the expert actually did rely on in forming the opinions to be
expressed. More general attorney-expert discussions about hypotheticals, or exploring possibilities based on hypothetical facts,
are outside this exception.

Under the amended rule, discovery regarding attorney-expert communications on subjects outside the three exceptionsin Rule
26(b)(4)(C), or regarding draft expert reports or disclosures, is permitted only in limited circumstances and by court order. A
party seeking such discovery must make the showing specified in Rule 26(b)(3)(A)(ii)--that the party has a substantial need
for the discovery and cannot obtain the substantial equivalent without undue hardship. It will be rare for a party to be able to
make such a showing given the broad disclosure and discovery otherwise allowed regarding the expert's testimony. A party's
failureto provide required disclosure or discovery does not show the need and hardship required by Rule 26(b)(3)(A); remedies
are provided by Rule 37.

In the rare case in which a party does make this showing, the court must protect against disclosure of the attorney's mental
impressions, conclusions, opinions, or legal theories under Rule 26(b)(3)(B). But this protection does not extend to the expert's
own development of the opinions to be presented; those are subject to probing in deposition or at trial.

Former Rules 26(b)(4)(B) and (C) have been renumbered (D) and (E), and aslight revision has been madein (E) to take account
of the renumbering of former (B).

2015 Amendment
Rule 26(b)(1) is changed in several ways.

Information is discoverable under revised Rule 26(b)(1) if it is relevant to any party's claim or defense and is proportional to
the needs of the case. The considerations that bear on proportionality are moved from present Rule 26(b)(2)(C)(iii), dlightly
rearranged and with one addition.

Most of what now appearsin Rule 26(b)(2)(C)(iii) wasfirst adopted in 1983. The 1983 provision was explicitly adopted as part
of the scope of discovery defined by Rule 26(b)(1). Rule 26(b)(1) directed the court to limit the frequency or extent of use of
discovery if it determined that “the discovery is unduly burdensome or expensive, taking into account the needs of the case, the
amount in controversy, limitations on the parties' resources, and the importance of the issues at stake in the litigation.” At the
same time, Rule 26(g) was added. Rule 26(g) provided that signing a discovery request, response, or objection certified that
the request, response, or objection was “ not unreasonable or unduly burdensome or expensive, given the needs of the case, the
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discovery aready had in the case, the amount in controversy, and the importance of the issues at stake in the litigation.” The

parties thus shared the responsibility to honor these limits on the scope of discovery.

The 1983 Committee Note stated that the new provisionswere added “to deal with the problem of over-discovery. The objective
isto guard against redundant or disproportionate discovery by giving the court authority to reduce the amount of discovery that
may be directed to matters that are otherwise proper subjects of inquiry. The new sentence is intended to encourage judges to
be more aggressivein identifying and discouraging discovery overuse. The grounds mentioned in the amended rule for limiting
discovery reflect the existing practice of many courtsin issuing protective orders under Rule 26(c) ... On the whole, however,
district judges have been reluctant to limit the use of the discovery devices.”

The clear focus of the 1983 provisions may have been softened, although inadvertently, by the amendments made in 1993.
The 1993 Committee Note explained: “[F]ormer paragraph (b)(1) [was] subdivided into two paragraphs for ease of reference
and to avoid renumbering of paragraphs (3) and (4). Subdividing the paragraphs, however, was done in a way that could be
read to separate the proportionality provisions as “limitations’, no longer an integral part of the (b)(1) scope provisions. That
appearance was immediately offset by the next statement in the Note: “Textual changes are then made in new paragraph (2) to
enable the court to keep tighter rein on the extent of discovery.”

The 1993 amendments added two factors to the considerations that bear on limiting discovery: whether “the burden or expense
of the proposed discovery outweighsits likely benefit,” and “the importance of the proposed discovery in resolving theissues.”
Addressing these and other limitations added by the 1993 discovery amendments, the Committee Note stated that [t]herevisions
in Rule 26(b)(2) are intended to provide the court with broader discretion to impose additional restrictions on the scope and
extent of discovery ...

The relationship between Rule 26(b)(1) and (2) was further addressed by an amendment made in 2000 that added anew sentence
at the end of (b)(1): “All discovery is subject to the limitations imposed by Rule 26(b)(2)(i), (ii), and (iii)[now Rule 26(b)
(2)(C)].” The Committee Note recognized that “[t]hese limitations apply to discovery that is otherwise within the scope of
subdivision (b)(1).” It explained that the Committee had been told repeatedly that courts were not using these limitations as
originally intended. “ This otherwise redundant cross-reference has been added to emphasize the need for active judicial use of
subdivision (b)(2) to control excessive discovery.”

The present amendment restores the proportionality factors to their original place in defining the scope of discovery. This
change reinforces the Rule 26(g) obligation of the parties to consider these factors in making discovery requests, responses,
or objections.

Restoring the proportionality calculation to Rule 26(b)(1) does not change the existing responsibilities of the court and the
parties to consider proportionality, and the change does not place on the party seeking discovery the burden of addressing all
proportionality considerations.

Nor is the change intended to permit the opposing party to refuse discovery simply by making a boilerplate objection that it
is not proportional. The parties and the court have a collective responsibility to consider the proportionality of all discovery
and consider it in resolving discovery disputes.

The parties may begin discovery without a full appreciation of the factors that bear on proportionality. A party requesting
discovery, for example, may have little information about the burden or expense of responding. A party requested to provide
discovery may have little information about the importance of the discovery in resolving the issues as understood by the
requesting party. Many of these uncertainties should be addressed and reduced in the parties' Rule 26(f) conference and in
scheduling and pretrial conferenceswith the court. But if the parties continue to disagree, the discovery dispute could be brought
before the court and the parties' responsibilities would remain as they have been since 1983. A party claiming undue burden or
expense ordinarily has far better information -- perhaps the only information -- with respect to that part of the determination.

June §]Zx2016 Page 369 of 772



Rule 26. Duty to Disclose; General Provisions Governing Discovery, FRCP Rule 26

Advisory Committee on Civil Rules

Exhibit 3
A party claiming that a request is important to resolve the issues should be able to explain the ways in which the underlying

information bears on the issues as that party understands them. The court's responsibility, using all the information provided
by the parties, is to consider these and all the other factors in reaching a case-specific determination of the appropriate scope
of discovery.

The direction to consider the parties' relative access to relevant information adds new text to provide explicit focus on
considerations aready implicit in present Rule 26(b)(2)(C)(iii). Some cases involve what often is called “information
asymmetry.” One party -- often an individual plaintiff -- may have very little discoverable information. The other party may
have vast amounts of information, including information that can be readily retrieved and information that is more difficult to
retrieve. In practice these circumstances often mean that the burden of responding to discovery lies heavier on the party who
has more information, and properly so.

Restoring proportionality as an express component of the scope of discovery warrants repetition of parts of the 1983 and 1993
Committee Notes that must not be lost from sight. The 1983 Committee Note explained that “[t]he rule contemplates greater
judicial involvement inthe discovery process and thusacknowledgesthereality that it cannot always operate on aself-regulating
basis.” The 1993 Committee Note further observed that “[t]he information explosion of recent decades has greatly increased
both the potential cost of wide-ranging discovery and the potentia for discovery to be used as an instrument for delay or
oppression.” What seemed an explosion in 1993 has been exacerbated by the advent of e-discovery. The present amendment
again reflectsthe need for continuing and closejudicial involvement in the casesthat do not yield readily to theideal of effective
party management. It is expected that discovery will be effectively managed by the parties in many cases. But there will be
important occasions for judicial management, both when the parties are legitimately unable to resolve important differences
and when the parties fall short of effective, cooperative management on their own.

It also isimportant to repesat the caution that the monetary stakes are only one factor, to be balanced against other factors. The
1983 Committee Note recognized “ the significance of the substantive issues, as measured in philosophic, social, or institutional
terms. Thus the rule recognizes that many cases in public policy spheres, such as employment practices, free speech, and other
matters, may have importance far beyond the monetary amount involved.” Many other substantive areas also may involve
litigation that seeks relatively small amounts of money, or no money at al, but that seeksto vindicate vitally important personal
or public values.

So too, consideration of the parties’ resources does not foreclose discovery requests addressed to an impecunious party, nor
justify unlimited discovery requests addressed to a wealthy party. The 1983 Committee Note cautioned that “[t]he court must
apply the standards in an even-handed manner that will prevent use of discovery to wage a war of attrition or as a device to
coerce a party, whether financially weak or affluent.”

The burden or expense of proposed discovery should be determined in a realistic way. This includes the burden or expense
of producing electronically stored information. Computer-based methods of searching such information continue to develop,
particularly for cases involving large volumes of electronically stored information. Courts and parties should be willing to
consider the opportunities for reducing the burden or expense of discovery as reliable means of searching electronically stored
information become available.

A portion of present Rule 26(b)(1) isomitted from the proposed revision. After allowing discovery of any matter relevant to any
party's claim or defense, the present rule adds: “including the existence, description, nature, custody, condition, and location
of any documents or other tangible things and the identity and location of persons who know of any discoverable matter.”
Discovery of such mattersis so deeply entrenched in practice that it is no longer necessary to clutter the long text of Rule 26
with these examples. The discovery identified in these examples should still be permitted under the revised rule when relevant
and proportional to the needs of the case. Framing intelligent requests for electronically stored information, for example, may
require detailed information about another party's information systems and other information resources.
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The amendment del etes the former provision authorizing the court, for good cause, to order discovery of any matter relevant to

the subject matter involved in the action. The Committee has been informed that this language is rarely invoked. Proportional
discovery relevant to any party'sclaim or defense suffices, given aproper understanding of what isrelevant to aclaim or defense.
The distinction between matter relevant to a claim or defense and matter relevant to the subject matter was introduced in 2000.
The 2000 Note offered three examples of information that, suitably focused, would be relevant to the parties' claims or defenses.
The examples were “other incidents of the same type, or involving the same product”; “information about organizational
arrangements or filing systems’; and “information that could be used to impeach a likely witness.” Such discovery is not
foreclosed by the amendments. Discovery that is relevant to the parties claims or defenses may also support amendment of the
pleadings to add a new claim or defense that affects the scope of discovery.

The former provision for discovery of relevant but inadmissible information that appears “reasonably calculated to lead to
the discovery of admissible evidence’ is also deleted. The phrase has been used by some, incorrectly, to define the scope of
discovery. As the Committee Note to the 2000 amendments observed, use of the “reasonably calculated” phrase to define the
scope of discovery “might swallow any other limitation on the scope of discovery.” The 2000 amendments sought to prevent
such misuse by adding the word “Relevant” at the beginning of the sentence, making clear that “‘relevant’ means within the
scope of discovery as defined in this subdivision ...” The “reasonably calculated” phrase has continued to create problems,
however, and is removed by these amendments. It is replaced by the direct statement that “ Information within this scope of
discovery need not be admissible in evidence to be discoverable.” Discovery of nonprivileged information not admissible in
evidence remains available so long asit is otherwise within the scope of discovery.

Rule 26(b)(2)(C)(iii) is amended to reflect the transfer of the considerations that bear on proportionality to Rule 26(b)(1). The
court still must limit the frequency or extent of proposed discovery, on motion or onitsown, if it is outside the scope permitted
by Rule 26(b)(1).

Rule 26(c)(1)(B) is amended to include an express recognition of protective orders that allocate expenses for disclosure or
discovery. Authority to enter such orders is included in the present rule, and courts already exercise this authority. Explicit
recognition will forestall the temptation some parties may feel to contest this authority. Recognizing the authority does not
imply that cost-shifting should become a common practice. Courts and parties should continue to assume that a responding
party ordinarily bears the costs of responding.

Rule 26(d)(2) is added to allow a party to deliver Rule 34 requests to another party more than 21 days after that party has been
served even though the parties have not yet had a required Rule 26(f) conference. Delivery may be made by any party to the
party that has been served, and by that party to any plaintiff and any other party that has been served. Delivery does not count as
service; the requests are considered to be served at the first Rule 26(f) conference. Under Rule 34(b)(2)(A) the time to respond
runsfrom service. Thisrelaxation of the discovery moratorium is designed to facilitate focused discussion during the Rule 26(f)
conference. Discussion at the conference may produce changesin the requests. The opportunity for advance scrutiny of requests
delivered before the Rule 26(f) conference should not affect a decision whether to allow additional time to respond.

Rule 26(d)(3) is renumbered and amended to recognize that the parties may stipulate to case-specific sequences of discovery.

Rule 26(f)(3) is amended in parallel with Rule 16(b)(3) to add two items to the discovery plan -- issues about preserving
electronically stored information and court orders under Evidence Rule 502.

Notes of Decisions (1465)

Fed. Rules Civ. Proc. Rule 26, 28 U.S.C.A., FRCP Rule 26
Including Amendments Received Through 12-1-15
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End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Revised Statutes Annotated of the State of New Hampshire
New Hampshire Court Rules
Rules of the Superior Court of the State of New Hampshire Applicable in Civil Actions (Refs & Annos)
A. Civil Rules
V. Discovery

NH Superior Court Civil Rule 22
RULE 22. AUTOMATIC DISCLOSURES

Currentness

(a) Materialsthat Must Be Disclosed. Except as may be otherwise ordered by the court for good cause shown, a party must
without awaiting a discovery request, provide to the other parties:

(1) the name and, if known, the address and telephone number of each individual likely to have discoverable information that
the disclosing party may use to support his or her claims or defenses, unless the use would be solely for impeachment, and,
unless such information is contained in adocument provided pursuant to Rule 22 (8)(2), asummary of the information believed
by the disclosing party to be possessed by each such person;

(2) a copy of al documents, electronically stored information, and tangible things that the disclosing party has in his or
her possession, custody or control and may use to support his or her claims or defenses, unless the use would be solely for
impeachment;

(3) acomputation of each category of damages claimed by the disclosing party together with all documents or other evidentiary
materials on which each computation is based, including materials bearing on the nature and extent of injuries suffered; and

(4) for inspection and copying, any insurance agreement or policy under which an insurance business may be liable to satisfy
all or part of a possible judgment in the action or to indemnify or reimburse for payments made to satisfy the judgment.

(b) Timefor Disclosure. Unless the court orders otherwise, the disclosures required by Rule 22(a) shall be made as follows:

(2) by the plaintiff, not later than 30 days after the defendant to whom the disclosure is being made hasfiled his or her Answer
to the Complaint; and

(2) by the defendant, not later than 60 days after the defendant making the disclosure hasfiled hisor her Answer to the Complaint.

(c) Duty to Supplement. Each party has a duty to supplement that party's initial disclosures promptly upon becoming aware
of the supplemental information.
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(d) Sanctionsfor Failureto Comply. A party who failsto timely make the disclosures required by this rule may be sanctioned
asprovided in Rule 21.

Credits
[Adopted May 22, 2013, effective October 1, 2013. Comment amended July 24, 2014, effective September 1, 2014.]

Editors' Notes

COMMENT

Thisrule, formerly PAD Rule 3, accomplishes a mgjor change from prior New Hampshire practice in that it requires both the
plaintiff and the defendant to make automatic initial disclosures of certain information without the need for a discovery request
from the opposing party. Although there was a similar but not identical requirement in the so-called “fast-track” section of
former Superior Court Rule 62(11), the rule was used very little and therefore does not provide a significant base of experience
for this rule. Nonetheless, such a base of experience can be found in federal court practice, where an automatic disclosure
regimen in some form has been in existence since 1993, and appears to have worked reasonably well. Requiring partiesto make
prompt and automatic disclosures of information concerning the witnesses and evidence they will use to prove their claims or
defenses at trial will help reduce “gamesmanship” in the conduct of litigation, reduce the time spent by lawyers and courtsin
resolving discovery issues and disputes, and promote the prompt and just resolution of cases.

Section (a) of Rule 22 istaken largely from Rule 26(a)(1) of the Federal Rulesof Civil Procedure. It differsfrom thefederal rule,
however, in that, unlike the federal rule, this rule does not permit the disclosing party to merely provide “the subjects’ of the
discoverableinformation knownto individualslikely to have such information, Fed. R. Civ. P. 26(a)(1)(A)(i), and “ adescription
by category and location” of the discoverable materialsin the possession, custody or control of the disclosing party, Fed. R. Civ.
P. 26(a)(1)(A)(ii). Rather, the rule requires that the disclosing party actually turn over to the opposing party a copy of all such
discoverable materials, Rule 22(a)(2), and also requires that the disclosing party provide asummary of the information known
to each individual identified under Rule 22(a)(1) unless that information is contained in the materials disclosed under Rule
22(38)(2). This more comprehensive discovery obligation does not impose an undue burden on either plaintiffs or defendants
and will help to insure that information and witnesses that will be used by each party to support its case will be disclosed to
opposing parties shortly after the issues have been joined.

Subsection (a)(3) of the rule also differs somewhat from the language of comparable Fed. R. Civ. P. 26(a)(1)(A)(iii), in that
the rule eliminates reference to “privileged or protected from disclosure” information as being excepted from the disclosure
obligation imposed by the subsection. By so doing, the intention is not to eliminate the ability of aparty to object on privilege or
other proper grounds to the disclosures relating to the computation of damages or the information on which such computations
are based. However, genuine claims of privilege as abasis for avoiding disclosure of information pertinent to the computation
of damages will be rare and, to the extent such claims do exist, the ability to assert the privilege is preserved elsewhere in the
rules. Therefore, there is no need to make a specific reference to privileged or otherwise protected materialsin thisrule.

The time limits established in section (b) of the rule are reasonable and will promote the orderly and expeditious progress of
litigation. The proposed rule differs from the initial disclosure proposal embodied in the Pilot Project Rules of the American
College of Trial Lawyers (ACTL) and the Ingtitute for the Advancement of the American Legal System (IAALS), inthat, unlike
ACTL/IAALSRule5.2, the rule does not require the plaintiff to makeitsinitial disclosures before the time when the defendant
isrequiredtofileits Answer. The plaintiff should have the benefit of the defendant's Answer before making itsinitial disclosure
since the Answer will in all likelihood inform what facts are in dispute and therefore will need to be proved by the plaintiff.

Section (c) of theruleistaken directly from ACTL/IAALS Pilot Project Rule 5.4 and its substance is generally consistent with
Federal Rule 26(e) and Rule 21(g). It should be noted, however, that this rule differs from Rule 21(g). Rule 21(g) sets forth
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the genera rule governing discovery and contains introductory language stating that there is no duty to supplement responses

and then setsforth very broad categories of exceptions from this general rule. Section (c) of thisrule, relating only to materials
that must be disclosed pursuant to the automatic disclosure requirements of Rule 22, is worded in positive terms to require
supplementation of responses whenever the producing party becomes aware of supplemental information covered by therule's
initial disclosure requirements.

Section (d) of the rule references Rule 21 and permits the court to impose any of the sanctions specified in that rule if a party
fails to make the disclosures required of it by this rule in atimely fashion.

NH Superior Court Civil Actions Rule 22, NH R SUPER CT CIV Rule 22
The state court rules are current with amendments received through August 15, 2015.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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West's Nevada Revised Statutes Annotated
Rules of Civil Procedure for the Nevada District Courts
I1I Pleadings and Motions

Rules of Civil Procedure, Rule 16.1
Formerly cited as NV ST Rule 16.1

RULE 16.1. MANDATORY PRE-TRIAL DISCOVERY REQUIREMENTS

Currentness

<Text of rule effective for al civil proceedings except proceedings in the Family Division of the Second
and Eighth Judicial District Courtsand in all domestic relations cases in the judicial districts without
afamily division as of February 1, 2006. For text of rule applicable to proceedingsin the Family
Division of the Second and Eighth Judicial District Courts and all domestic relations casesin judicia
districts without afamily division effective February 1, 2006, see following version of Rule 16.1.>

(a) Required Disclosures.

(1) Initial Disclosures. Except in proceedings exempted or to the extent otherwise stipulated or directed by order, a party
must, without awaiting a discovery request, provide to other parties:

(A) The name and, if known, the address and tel ephone number of each individual likely to haveinformation discoverable
under Rule 26(b), including for impeachment or rebuttal, identifying the subjects of the information;

(B) A copy of, or adescription by category and location of, all documents, data compilations, and tangible things that are
in the possession, custody, or control of the party and which are discoverable under Rule 26(b);

(C) A computation of any category of damages claimed by the disclosing party, making available for inspection and
copying as under Rule 34 the documents or other evidentiary matter, not privileged or protected from disclosure, on which
such computation is based, including materials bearing on the nature and extent of injuries suffered; and

(D) For inspection and copying as under Rule 34 any insurance agreement under which any person carrying on aninsurance
business may be liable to satisfy part or al of ajudgment which may be entered in the action or to indemnify or reimburse
for payments made to satisfy the judgment and any disclaimer or limitation of coverage or reservation of rights under any
such insurance agreement.

These disclosures must be made at or within 14 days after the Rule 16.1(b) conference unless a different time is set by
stipulation or court order, or unless a party objects during the conference that initial disclosures are not appropriate in the
circumstances of the action and states the objection in the Rule 16.1(c) case conference report. In ruling on the objection,
the court must determine what disclosures--if any--are to be made, and set the time for disclosure. Any party first served
or otherwise joined after the Rule 16.1(b) conference must make these disclosures within 30 days after being served or
joined unless a different time is set by stipulation or court order. A party must make its initial disclosures based on the
information then reasonably availableto it and is not excused from making its disclosures because it has not fully completed
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its investigation of the case or because it challenges the sufficiency of another party's disclosures or because another party

has not made its disclosures.

(2) Disclosure of Expert Testimony.

(A) In addition to the disclosures required by paragraph (1), aparty shall discloseto other partiesthe identity of any person
who may be used at trial to present evidence under NRS 50.275, 50.285 and 50.305.

(B) Except as otherwise stipul ated or directed by the court, thisdisclosure shall, with respect to awitnesswho isretained or
specially employed to provide expert testimony in the case or whose duties as an employee of the party regularly involve
giving expert testimony, be accompanied by a written report prepared and signed by the witness. The court, upon good
cause shown or by stipulation of the parties, may relieve a party of the duty to prepare a written report in an appropriate
case. The report shall contain a complete statement of all opinions to be expressed and the basis and reasons therefor; the
data or other information considered by the witness in forming the opinions; any exhibits to be used as a summary of or
support for the opinions; the qualifications of thewitness, including alist of all publications authored by the withesswithin
the preceding 10 years; the compensation to be paid for the study and testimony; and a listing of any other casesin which
the witness has testified as an expert at trial or by deposition within the preceding four years.

Unless otherwise stipulated or ordered by the Court, if the witness is not required to provide a written report, the initial
disclosure must state the subject matter on which the witness is expected to present evidence under NRS 50.275, 50.285
and 50.305; a summary of the facts and opinions to which the witness is expected to testify; the qualifications of that
witness to present evidence under NRS 50.275, 50.285 and 50.305, which may be satisfied by the production of aresume
or curriculum vitae; and the compensation of the witness for providing testimony at deposition and trial, which is satisfied
by production of afee schedule.

(C) These disclosures shall be made at the times and in the sequence directed by the court.

() In the absence of extraordinary circumstances, and except as otherwise provided in subdivision (2), the court shall
direct that the disclosures shall be made at |east 90 days before the discovery cut-off date.

(i) If the evidence is intended solely to contradict or rebut evidence on the same subject matter identified by another
party under paragraph (2)(B), the disclosures shall be made within 30 days after the disclosure made by the other party.
This later disclosure deadline does not apply to any party's withess whose purpose is to contradict a portion of another
party's case in chief that should have been expected and anticipated by the disclosing party, or to present any opinions
outside of the scope of another party's disclosure.

(D) The parties must supplement these disclosures when required under Rule 26(e)(1).

(3) Pretrial Disclosures. In addition to the disclosures required by Rule 16.1(a)(1) and (2), a party must provide to other
parties the following information regarding the evidence that it may present at trial, including impeachment and rebuittal
evidence:
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(A) The name and, if not previously provided, the address and telephone number of each witness, separately identifying
those whom the party expects to present, those withesses who have been subpoenaed for trial, and those whom the party
may call if the need arises;

(B) The designation of those witnesses whose testimony is expected to be presented by means of a deposition and, if not
taken stenographically, atranscript of the pertinent portions of the deposition testimony; and

(C) An appropriate identification of each document or other exhibit, including summaries of other evidence, separately
identifying those which the party expects to offer and those which the party may offer if the need arises.

Unless otherwise directed by the court, these disclosures must be made at |east 30 days beforetrial. Within 14 daysthereafter,
unlessadifferent timeis specified by the court, aparty may servealist disclosing (i) any objectionsto the use under Rule 32(a)
of adeposition designated by another party under subparagraph (B), and (ii) any objection, together with the groundstherefor,
that may be made to the admissibility of materialsidentified under subparagraph (C). Objections not so disclosed, other than
objections under NRS 48.025 and 48.035, shall be deemed waived unless excused by the court for good cause shown.

(4) Form of Disclosures. Unlessthe court orders otherwise, all disclosures under Rules 16.1(a)(1) through (3) must be made
in writing, signed, and served.

(b) Meet and Confer Requirements.

(1) Attendanceat Early Case Conference. Unlessthe caseisin the court annexed arbitration program or short trial program,
within 30 daysafter filing of an answer by thefirst answering defendant, and thereafter, if requested by asubsequent appearing
party, the parties shall meet in person to confer and consider the nature and basis of their claims and defenses and the
possibilities for a prompt settlement or resolution of the case, to make or arrange for the disclosures required by subdivision
(a)(2) of thisrule and to devel op adiscovery plan pursuant to subdivision (b)(2). The attorney for the plaintiff shall designate
the time and place of each meeting which must be held in the county where the action was filed, unless the parties agree
upon a different location. The attorneys may agree to continue the time for the case conference for an additional period of
not more than 90 days. The court, in its discretion and for good cause shown, may also continue the time for the conference.
Absent compelling and extraordinary circumstances, neither the court nor the parties may extend the time to aday more than
180 days after an appearance is served by the defendant in question.

Unless otherwise ordered by the court or the discovery commissioner, parties to any case wherein a timely trial de novo
reguest has been filed subsequent to an arbitration, need not hold a further in person conference, but must file ajoint case
conference report pursuant to subdivision (c) of this rule within 60 days from the date of the de novo filing, said report to
be prepared by the party requesting the trial de novo.

(2) Planning for Discovery. The parties shall develop adiscovery plan which shall indicate the parties views and proposals
concerning:

(A) What changes should be made in the timing, form, or requirement for disclosures under Rule 16.1(a), including a
statement as to when disclosures under Rule 16.1(a)(1) were made or will be made;
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(B) The subjects on which discovery may be needed, when discovery should be completed, and whether discovery should
be conducted in phases or be limited to or focused upon particular issues;

(C) What changes should be made in the limitations on discovery imposed under these rules and what other limitations
should be imposed;

(D) Any other orders that should be entered by the court under Rule 26(c) or under Rule 16(b) and (c); and

(E) An estimated time for trial.

(c) Case Conference Report. Within 30 days after each case conference, the parties must file a joint case conference report
or, if the parties are unable to agree upon the contents of ajoint report, each party must serve and file a case conference report
which, either asajoint or individual report, must contain:

(1) A brief description of the nature of the action and each claim for relief or defense;

(2) A proposed plan and schedule of any additional discovery pursuant to subdivision (b)(2) of thisrule;

(3) A written list of names exchanged pursuant to subdivision (a)(1)(A) of thisrule;

(4) A writtenlist of all documentsprovided at or asaresult of the case conference pursuant to subdivision (a)(1)(B) of thisrule;

(5) A calendar date on which discovery will close;

(6) A calendar date, not later than 90 days before the close of discovery, beyond which the parties shall be precluded from
filing motions to amend the pleadings or to add parties unless by court order;

(7) A calendar date by which the parties will make expert disclosures pursuant to subdivision (a)(2), with initial disclosures
to be made not later than 90 days before the discovery cut-off date and rebuttal disclosures to be made not later than 30 days
after the initial disclosure of experts;

(8) A calendar date, not later than 30 days after the discovery cut-off date, by which dispositive motions must be filed;

(9) An estimate of the time required for trial; and

(10) A statement as to whether or not ajury demand has been filed.
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After any subsequent case conference, the parties must supplement, but need not repeat, the contents of prior reports. Within 7

days after service of any case conference report, any other party may file a response thereto objecting to all or a portion of the
report or adding any other matter which is necessary to properly reflect the proceedings occurring at the case conference.

(d) Discovery Disputes.

(1) Where available or unless otherwise ordered by the court, al discovery disputes (except those presented at the pretrial
conference or trial) must first be heard by the discovery commissioner.

(2) Following each discovery motion before a discovery commissioner, the commissioner must prepare and file areport with
the commissioner's recommendations for a resolution of each unresolved dispute. The commissioner may direct counsel to
prepare the report. The clerk of the court shall forthwith serve a copy of the report on all parties. Within 5 days after being
served with acopy, any party may serve and file written objections to the recommendations. Written authorities may befiled
with an objection, but are not mandatory.

(3) Upon receipt of adiscovery commissioner's report and any objectionsthereto, the court may affirm, reverse or modify the
commissioner'sruling, set the matter for ahearing, or remand the matter to the commissioner for further action, if necessary.

(e) Failureor Refusal to Participatein Pretrial Discovery; Sanctions.

(1) If the conference described in Rule 16.1(b) is not held within 180 days after an appearance by a defendant, the case may
be dismissed asto that defendant upon motion or on the court's own initiative, without prejudice, unless there are compelling
and extraordinary circumstances for a continuance beyond this period.

(2) If the plaintiff does not file a case conference report within 240 days after an appearance by a defendant, the case may be
dismissed as to that defendant upon motion or on the court's own initiative, without prejudice.

(3) If an attorney fails to reasonably comply with any provision of thisrule, or if an attorney or a party fails to comply with
an order entered pursuant to subsection (d) of thisrule, the court, upon motion or upon its own initiative, shall impose upon
aparty or aparty's attorney, or both, appropriate sanctions in regard to the failure(s) as are just, including the following:

(A) Any of the sanctions available pursuant to Rule 37(b)(2) and Rule 37(f);

(B) An order prohibiting the use of any witness, document or tangible thing which should have been disclosed, produced,
exhibited, or exchanged pursuant to Rule 16.1(a).

(f) Complex Litigation. Inapotentially difficult or protracted action that may involve complex issues, multiple parties, difficult
legal questions, or unusual proof problems, the court may, upon motion and for good cause shown, waive any or al of the
requirements of thisrule. If the court waives al the requirements of thisrule, it shall also order a conference pursuant to Rule
16 to be conducted by the court or the discovery commissioner.
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(g) Proper Person Litigants. When a party is not represented by an attorney, the party must comply with this rule.

Credits
Added, eff. Jan. 1, 1988. As amended, eff. Jan. 1, 2005; Jan. 1, 2013.

Editors Notes

DRAFTER'SNOTE 2004 AMENDMENT
Subdivision (@) is amended to conform to the 1993 and 2000 amendments to Rule 26(a) of the federal rules, with
some notable exceptions. Consistent with the federal rule, the revised rule imposes an affirmative duty to disclose
certain basic information without aformal discovery request.

Subdivision (a)(1) incorporates the federal rule but adopts the “subject matter” standard for the scope of discovery
that is retained in revised Rule 26(b) of the Nevada rules. Paragraph (1) aso retains the Nevada requirement that
impeachment witnesses and documents be disclosed, whereas the federal rule exempts impeachment evidence.
Paragraph (1)(C) is intended to apply to special damages, not general or other intangible damages. Paragraph (1)
(D) expands on the federa rule by requiring disclosure and production of liability policy denials, limitations or
reservations of rights.

Subdivision (a)(2) imposes an additional duty to disclose information regarding expert testimony and requires that
certain experts must prepare a detailed and complete written report. But unlike its federal counterpart, subdivision
(8)(2)(B) allows the court to relieve a party of this duty upon a showing of good cause. The requirement of awritten
report applies only to an expert who is retained or specially employed to provide expert testimony in the case or
whose duties as an employee of the party regularly involve giving expert testimony. Given this limitation, a treating
physician could be deposed or called to testify without any requirement for awritten report. See Fed. R. Civ. P. 26(a)
advisory committee note (2000). The expert witness disclosures and written reportsare not part of theinitial disclosure
under paragraph (1). Instead, subdivision (a)(2)(C) contemplates that the court will set the time for such disclosures
but that they must be made at |east 90 days before the discovery cut-off date absent extraordinary circumstances. This
provision differsfromitsfederal counterpart, which allows the disclosuresto be made at least 90 days before the trial
date or the date the case is to be ready for trial.

Subdivision (a)(3) retains the Nevada requirement for pretrial disclosure of impeachment and rebuttal evidence and
the names of witnesses who have been subpoenaed for trial. Unlike the federal rule, there is no requirement that the
information disclosed be filed with the court.

Subdivision (b) is repeded in its entirety. New subdivision (b)(1) incorporates the requirement under former Rule
16.1(a) of attendance at an early case conference. It isbased on Rule 26(f) of thefederal rules, but istailored to practice
in state court and, unlike the federal rule, it requires the parties to meet in person. The rule al so retains deadlines that
are uniqueto Nevada. Subdivision (b)(2) incorporates provisions of Rule 26(f) of the federal rulesregarding planning
for discovery. But the Nevada provision expands the subjects to be discussed at the early case conference beyond
those listed in the federal rule to include an estimated time for trial.

Subdivision (c) is amended to reflect the new disclosure provisions of subdivision (a). The requirements for a case
conference report are more detailed and extensive than those in Rule 26(f) of the federal rules and include specific
time periods for the close of discovery, filing of motions to amend pleadings or add parties, expert disclosures, and
filing of dispositive motions.
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Subdivision (d) retains the Nevada provisions on discovery disputes with some revisions.

DRAFTER'SNOTE 2012 AMENDMENT

Subdivision (a)(2)(B) specifies the information that must be included in a disclosure of expert witnesses who are not
otherwise required to provide detailed written reports. A treating physician is not a retained expert merely because
the patient was referred to the physician by an attorney for treatment. These comments may be applied to other types
of non-retained experts by analogy. In the context of atreating physician, appropriate disclosure may include that the
witnesswill testify in accordance with his or her medical chart, even if some records contained therein were prepared
by another healthcare provider. A treating physician is not a retained expert merely because the witness will opine
about diagnosis, prognosis, or causation of the patient's injuries, or because the witness reviews documents outside
his or her medical chart in the course of providing treatment or defending that treatment. However, any opinions and
any facts or documents supporting those opinions must be disclosed in accordance with subdivision (8)(2)(B).

Notes of Decisions (22)

Civ. Proc. Rules, Rule 16.1, NV ST RCP Rule 16.1
Current with amendments received through 11/15/15

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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West's Nevada Revised Statutes Annotated
Rules of Civil Procedure for the Nevada District Courts
V Depositions and Discovery

Rules of Civil Procedure, Rule 26
Formerly cited as NV ST Rule 26

RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERY

Currentness

(a) Discovery Methods. At any time after the filing of a joint case conference report, or not sooner than 10 days after a
party has filed a separate case conference report, or upon order by the court or discovery commissioner, any party who has
complied with Rule 16.1(a)(1) may obtain discovery by one or more of the following additional methods: depositions upon
oral examination or written questions; written interrogatories; production of documents or things or permission to enter upon
land or other property under Rule 34 or Rule 45(a)(1)(C), for inspection and other purposes; physical and mental examinations;
and requests for admission.

As amended, eff. Jan. 1, 1988; Jan. 1, 2005.

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with these rules, the scope of
discovery isasfollows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim
or defense of any other party, including the existence, description, nature, custody, condition and location of any books,
documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter.
It is not ground for objection that the information sought will be inadmissible at the tria if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence. All discovery is subject to the limitations imposed
by Rule 26(b)(2)(i), (ii), and (iii).

(2) Limitations. By order, the court may alter the limits in these rules or set limits on the number of depositions and
interrogatories, the length of depositions under Rule 30 or the number of requests under Rule 36. The frequency or extent of
use of the discovery methods otherwise permitted under these rules and by any local rule shall be limited by the court if it
determines that: (i) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source
that is more convenient, less burdensome, or less expensive; (ii) the party seeking discovery has had ample opportunity by
discovery in the action to obtain the information sought; or (iii) the discovery is unduly burdensome or expensive, taking
into account the needs of the case, the amount in controversy, limitations on the parties resources, and the importance of
the issues at stake in the litigation. The court may act upon its own initiative after reasonable notice or pursuant to a motion
under subdivision (c) of thisrule.

(3) Trial Preparation: Materials. Subject to the provisions of subdivision (b)(4) of thisrule, a party may obtain discovery
of documents and tangible things otherwise discoverable under subdivision (b)(1) of thisrule and prepared in anticipation of
litigation or for trial by or for another party or by or for that other party's representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of
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the materialsin the preparation of the party's case and that the party is unable without undue hardship to obtai nI'E:ﬁ(ehs{Btl)tst%nti a
equivalent of the materialsby other means. In ordering discovery of such materialswhen the required showing has been made,
the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney
or other representative of a party concerning the litigation.

A party may obtain without the required showing a statement concerning the action or its subject matter previously made by
that party. Upon request, a person not a party may obtain without the required showing a statement concerning the action
or its subject matter previously made by that person. If the request is refused, the person may move for a court order. The
provisions of Rule 37(a)(4) apply to the award of expensesincurred in relation to the motion. For purposes of this paragraph,
a statement previously made is (A) a written statement signed or otherwise adopted or approved by the person making it,
or (B) astenographic, mechanical, electrical, or other recording, or atranscription thereof, which is a substantially verbatim
recital of an oral statement by the person making it and contemporaneously recorded.

(4) Trial Preparation: Experts.

(A) A party may depose any person who has been identified as an expert whose opinions may be presented at trial. If a
report from the expert is required under Rule 16.1(a)(2)(B) or 16.2(a)(3), the deposition shall not be conducted until after
the report is provided.

(B) A party may, through interrogatories or by deposition, discover facts known or opinions held by an expert who has been
retained or specially employed by another party in anticipation of litigation or preparation for trial and who is not expected
to be called as a witness at trial, only as provided in Rule 35(b) or upon a showing of exceptional circumstances under
which it isimpracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall require that the party seeking discovery pay the expert a
reasonable fee for time spent in responding to discovery under this subdivision; and (ii) with respect to discovery obtained
under subdivision (b)(4)(B) of this rule, the court shall require the party seeking discovery to pay the other party afair
portion of the fees and expenses reasonably incurred by the latter party in obtaining facts and opinions from the expert.

(5) Claims of Privilege or Protection of Trial Preparation Materials. When a party withholds information otherwise
discoverable under these rules by claiming that it is privileged or subject to protection astria preparation material, the party
shall make the claim expressly and shall describe the nature of the documents, communications, or things not produced or
disclosed in a manner that, without revealing information itself privileged or protected, will enable other parties to assess
the applicability of the privilege or protection.

As amended, eff. Jan. 1, 1988; Jan. 1, 2005.

(c) Protective Orders. Upon motion by aparty or by the person from whom discovery is sought, accompanied by acertification
that the movant has in good faith conferred or attempted to confer with the other affected parties in an effort to resolve the
dispute without court action, and for good cause shown, the court in which the action is pending may make any order which

justice requiresto protect aparty or person from annoyance, embarrassment, oppression, or undue burden or expense, including
one or more of the following:

(1) that the discovery not be had;
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(2) that the discovery may be had only on specified terms and conditions, including a designation of the time or place;

(3) that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the discovery be limited to certain matters;

(5) that discovery be conducted with no one present except persons designated by the court;

(6) that adeposition after being sealed be opened only by order of the court;

(7) that atrade secret or other confidential research, development, or commercial information not be revealed or be reveal ed
only in adesignated way;

(8) that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened as
directed by the court.

If the motion for a protective order is denied in whole or in part, the court may, on such terms and conditions as are just, order
that any party or other person provide or permit discovery. The provisions of Rule 37(a)(4) apply to the award of expenses
incurred in relation to the motion.

As amended, eff. Jan. 1, 1988; Jan. 1, 2005.

(d) Sequence and Timing of Discovery. After compliance with subdivision (a) of this rule, unless the court upon motion, for
the convenience of parties and witnesses and in the interests of justice, orders otherwise, methods of discovery may be used in
any seguence and the fact that a party is conducting discovery, whether by deposition or otherwise, does not operate to delay
any other party's discovery.

Asamended, eff. Sept. 27, 1971; Jan. 1, 2005.

(e) Supplementation of Disclosuresand Responses. A party who has made a disclosure under Rule 16.1 or 16.2 or responded
to arequest for discovery with a disclosure or response is under a duty to supplement or correct the disclosure or response to
include information thereafter acquired, if ordered by the court or in the following circumstances:

(1) A party is under a duty to supplement at appropriate intervals its disclosures under Rule 16.1(a) or 16.2(a) if the party
learns that in some material respect the information disclosed is incomplete or incorrect and if the additional or corrective
information has not otherwise been made known to the other parties during the discovery process or in writing. With respect
to testimony of an expert from whom a report is required under Rule 16.1(a)(2)(B) the duty extends both to information
contained in the report and to information provided through a deposition of the expert, and any additions or other changesto
thisinformation shall be disclosed by the time the party's disclosures under Rule 16.1(a)(3) are due.
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(2) A party is under a duty seasonably to amend a prior response to an interrogatory, request for production or request for
admission, if the party learns that the response is in some material respect incomplete or incorrect and if the additional or
corrective information has not otherwise been made known to the other parties during the discovery process or in writing.

As amended, eff. Jan. 1, 1988; Jan. 1, 2005.

(f) Form of responses. Answers and objections to interrogatories or requests for production shall identify and quote each
interrogatory or request for production infull immediately preceding the statement of any answer or objectionsthereto. Answers,
denials, and objections to requests for admission shall identify and quote each request for admission in full immediately
preceding the statement of any answer, denial, or objection thereto.

Added, eff. Feb. 11, 1986; Jan. 1, 2005.

(g9) Signing of Disclosures, Discovery Requests, Responses, and Objections.

(1) Every disclosure and report made pursuant to Rules 16.1(a)(1), 16.1(a)(3), 16.1(c), 16.2(a)(2), 16.2(a)(4), and 16.2(d) shall
be signed by at least one attorney of record in the attorney'sindividual name, whose address shall be stated. An unrepresented
party shall sign the disclosure and state the party's address. The signature of the attorney or party constitutes a certification that
to the best of the signer's knowledge, information, and belief, formed after a reasonable inquiry, the disclosure is complete
and correct as of thetime it is made.

(2) Every discovery request, response or objection made by a party represented by an attorney shall be signed by at least
one attorney of record in the attorney's individual name, whose address shall be stated. An unrepresented party shall sign the
reguest, response, or objection and state the party's address. The signature of the attorney or party constitutes a certification
that to the best of the signer's knowledge, information, and belief, formed after a reasonable inquiry, the request, response,
or objection, is:

(A) consistent with these rules and warranted by existing law or a good faith argument for the extension, modification,
or reversal of existing law;

(B) not interposed for any improper purpose, such as to harass, obscure, equivocate or to cause unnecessary delay or
needless increase in the cost of litigation; and

(C) not unreasonable or unduly burdensome or expensive, given the needs of the case, the discovery aready had in the
case, the amount in controversy, and the importance of the issues at stake in the litigation.

If arequest, response, or objection is not signed, it shall be stricken unless it is signed promptly after the omission is called to

the attention of the party making the request, response or objection and a party shall not be obligated to take any action with
respect to it until it is signed.

(3) If without substantial justification a certification is made in violation of this rule, the court, upon motion or upon its
own initiative, shall impose upon the person who made the certification, the party on whose behalf the disclosure, request,
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response, or objection was made, or both, an appropriate sanction, which may include an order to pay the amount of the

reasonable expenses incurred because of the violation, including a reasonable attorney's fee.

Added, eff. Jan. 1, 1988; Jan. 1, 2005.

(h) Demand for Prior Discovery. Whenever a party makes awritten demand for discovery which took place prior to the time
the party became a party to the action, each party who has previously made discovery disclosures, responded to a request for
admission or production or answered interrogatories shall make available to the demanding party the document(s) in which the
discovery disclosures and responses in question are contained for inspection and copying or furnish to the demanding party a
list identifying each such document by title and upon further demand shall furnish to the demanding party, at the expense of
the demanding party, a copy of any listed discovery disclosure or response specified in the demand or, in the case of document
disclosure or request for production, shall make available for inspection by the demanding party al documents and things
previously produced. Further, each party who has taken a deposition shall make a copy of the transcript thereof available to
the demanding party at the latter's expense.

Added, eff. Feb. 11, 1986. As amended, eff. Jan. 1, 2005.

Credits
As amended, eff. Sept. 27, 1971; Jan. 1, 2005; July 1, 2008.

Editors Notes

DRAFTER'SNOTE 2004 AMENDMENT
The initial-disclosure provisions in Rule 26(a) of the federal rules, as amended in 2000, are adopted as modified in
Rule 16.1(a) of the Nevadarules; only other discovery methods are retained as part of Rule 26(a) of the Nevadarules.

Subdivision (b) retains the Nevada rule asto the scope of discovery--“any matter, not privileged, which isrelevant to
the subject matter involved in the pending action.” Thus, the Nevada rule does not conform to the 2000 amendments
to its federal counterpart which limits the scope of discovery to “any matter, not privileged, that is relevant to the
claim or defense of any party,” except upon a showing of “good cause.”

The insurance discovery provisionsin subdivision (b)(2) of the former rule have been amended and moved to Rule
16.1(a)(1)(D).

Subdivision (b)(2)(iii) does not incorporate the weighing provisions that were added to the federal rule in 1993 but
instead retains the language in the Nevada rule, which was based on the federal provision as it was adopted in 1983.

Expert discovery under subdivision (b)(4) ismodified consistent with expert disclosure under revised Rule 16.1(a)(2).
The provisions of former subdivision (b)(5) regarding demands for expert witness lists and the exchange of reports
and writings, are repealed as unnecessary under the new expert disclosure provisionsin Rule 16.1. New subdivision
(b)(5) conforms to the federal rule.

Subdivision (c) isamended to conform to the 1993 amendment to subdivision (c) of the federal rule. The amendment
requires that the parties meet and confer in an effort to resolve discovery disputes before seeking a protective order
from the court. The party filing a motion for a protective order must include a certificate stating that the parties met
and conferred, or, if the moving party is unable to get opposing parties to meet and confer regarding the dispute,
indicating the moving party's efforts in attempting to arrange such a meeting.
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Subdivision (d) is amended to clarify that once the parties have complied with the provisions of subdivision (a) of the
rule, the parties may use any method of formal discovery provided in therulesin any sequence unlessthe court orders
otherwise. The provision is similar to subdivision (d) of the federal rule, but it does not include the first sentence of
the federal rule, which provides that with certain exceptions, the parties may not commence formal discovery until
after they have met and conferred as required by subdivision (f) of the federal rule (cf. NRCP 16.1(b)). The parties
must comply with subdivision (a) of the Nevadarule.

Subdivision (e) is amended to conform to the 1993 amendments to subdivision (€) of the federa rule. The rule
is amended to provide that the requirement for supplementation applies to disclosures required by Rule 16.1(a).
Paragraph (1) is amended to address when a party must supplement disclosures made under Rule 16.1(a) and to
reguire supplementation of expert reports and depositions. Paragraph (2) isamended to address the duty to supplement
responsesto formal discovery requestsincluding interrogatories, requestsfor production and requests for admissions.
Like its federal counterpart, paragraph (2) does not include deposition testimony. However, under paragraph (1), a
party must supplement information provided through a deposition of an expert from whom areport is required under
Rule 16.1(a)(2)(B). Paragraphs (3) and (4) of the former rule are repealed.

Subdivision () of theformer ruleisrepealed as duplicative of provisionsin Rules 16 and 16.1. To avoid redesignating
the remaining subdivisions, former subdivision (f) isreplaced with the language from former subdivision (j) regarding
the form of responses to discovery requests. Thereis no federal counterpart to this provision.

Subdivision (g) is amended to conform to the 1993 amendments to subdivision (g) of the federal rule. Paragraph (1)
is added to require signatures on certain disclosures required by Rule 16.1. Paragraph (2) retains language from the
former rule for signatures on discovery requests, responses, and objections with some revisions to conform to the
1993 amendments to the federal rule. Paragraph (3) retains language from the former rule regarding sanctions if a
certificationismadein violation of the rulewith modificationsto makeit consistent with Rules 37(a)(4) and 37(c)(1)--
in combination, these rules provide sanctions for violation of the rules regarding disclosures and discovery matters.

Subdivision (h) isamended to address technical issues. It hasno federal counterpart. The provision isretained because
it clarifies responsibilities to exchange discovery with new parties.

Subdivision (i) of theformer ruleisrepealed in favor of astrong scheduling order under Rule 16 that will set discovery
deadlines.

ADVISORY COMMITTEE'SNOTE
Revised in 1971 in accordance with the federal amendments, effective July 1, 1970, but with subsection (f) added.

Notes of Decisions (62)

Civ. Proc. Rules, Rule 26, NV ST RCP Rule 26
Current with amendments received through 11/15/15

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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West's Alaska Statutes Annotated
Alaska Court Rules
Rules of Civil Procedure
Part V. Depositions and Discovery

Rules of Civil Procedure, Rule 26
Rule 26. General Provisions Governing Discovery; Duty of Disclosure

Currentness

(a) Required Disclosur es, M ethodsto Discover Additional Matter. Disclosure under subparagraphs(a)(1), (2), and (3) of this
ruleisrequired in all civil actions, except those categories of cases exempted from the requirement of scheduling conferences
and scheduling orders under Civil Rule 16(g), adoption proceedings, and prisoner litigation against the state under AS 09.19.

(1) Initial Disclosures. Except to the extent otherwise directed by order or rule, a party shall, without awaiting a discovery
request, provide to other parties:

(A) the factual basis of each of its claims or defenses,

(B) the name and, if known, the address and telephone number of each individual likely to have discoverable information
relevant to disputed facts alleged with particularity in the pleadings, identifying the subjects of the information and whether
the attorney-client privilege applies;

(C) the name and, if known, the address and telephone number of each individual who has made a written or recorded
statement and, unless the statement is privileged or otherwise protected from disclosure, either a copy of the statement or the
name and, if known, the address and telephone number of the custodian;

(D) subject to the provisions of Civil Rule 26(b)(3), a copy of, or a description by category and location of, all documents,
electronically stored information, data compilations, and tangible things that are relevant to disputed facts alleged with
particularity in the pleadings;

(E) subject to the provisions of Civil Rule 26(b)(3), al photographs, diagrams, and videotapes of persons, objects, scenes
and occurrences that are relevant to disputed facts alleged with particularity in the pleadings;

(F) each insurance agreement under which any person carrying on an insurance business may be liable to satisfy part or all
of ajudgment which may be entered in the action or to indemnify or reimburse for payments made to satisfy the judgment;

(G) all categories of damages claimed by the disclosing party, and acomputation of each category of special damages, making
availablefor inspection and copying as under Rule 34 the documents or other evidentiary material, not privileged or protected
from disclosure, on which such claims are based, including material s bearing on the nature and extent of injuries suffered; and
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(H) the identity, with as much specificity as may be known at the time, of all potentially responsible persons within the
meaning of AS 09.17.080, and whether the party will choose to seek to allocate fault against each identified potentially
responsible person.

Unless otherwise directed by the court, these disclosures shall be made at or within 10 days after the meeting of the parties
under subsection (f). A party shall make itsinitia disclosures based on the information then reasonably available to it and is
not excused from making its disclosures because it has not fully completed its investigation of the case or because it challenges
the sufficiency of another party's disclosures or because another party has not made its disclosures.

(2) Disclosure of Expert Testimony.

(A) In addition to the disclosures required by subparagraph (a)(1), a party shall disclose to other parties the identity of any
person who may be used at trial to present evidence under Evidence Rules 702, 703, or 705.

(B) Except as otherwise stipulated or directed by the court, this disclosure shall, with respect to a witness who is retained
or specially employed to provide expert testimony in the case or whose duties as an employee of the party regularly involve
giving expert testimony, be accompanied by a written report prepared and signed by the witness. The report shall contain a
complete statement of all opinionsto be expressed and the basis and reasonstherefor; the data or other information considered
by the witness in forming the opinions; any exhibitsto be used asasummary of or support for the opinions; the qualifications
of the witness, including alist of all publications authored by the witness within the preceding ten years; the compensation
to be paid for the study and testimony; and alisting of any other cases in which the witness has testified as an expert at trial
or by deposition within the preceding four years.

(C) These disclosures shall be made at the times and in the sequence directed by the court. The parties shall supplement these
disclosures when required under subparagraph (e€)(1).

(D) No more than three independent expert witness may testify for each side as to the same issue in any given case. For
purposes of this rule, an independent expert is an expert from whom a report is required under section (a)(2)(B). The court,
upon the showing of good cause, may increase or decrease the number of independent experts to be called.

(3) Pretrial Disclosures. In addition to the disclosures required in the preceding paragraphs, aparty shall provideto other parties
the following information regarding the evidence that it may present at trial other than solely for impeachment purposes:

(A) the name and, if not previously provided, the address and tel ephone number of each witness, separately identifying those
whom the party expects to present and those whom the party may call if the need arises;

(B) the designation of those witnesses whose testimony is expected to be presented by means of adeposition and, if not taken
stenographically, atranscript of the pertinent portions of the deposition testimony; and

(C) an appropriate identification of each document or other exhibit, including summaries of other evidence, separately
identifying those which the party expectsto offer and those which the party may offer if the need arises.
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These disclosures shall be made at the times and in the sequence directed by the court. Within 14 days thereafter, unless a

different time is specified by the court, a party may serve and file a list disclosing (i) any objections to the use under Rule
32(a) of a deposition designated by another party under subparagraph (B), and (ii) any objection, together with the grounds
therefor, that may be made to the admissibility of materials identified under subparagraph (C). Objections not so disclosed,
other than objections under Rules 402 and 403 of the Rules of Evidence, shall be deemed waived unless excused by the court
for good cause shown.

(4) Form of Disclosures. Unless otherwise directed by the court, all disclosures under subparagraphs (a)(1) and (2) shall be
made in writing, signed, and served in accordance with Rule 5.

(5) Methodsto Discover Additional Matter. Parties may obtain discovery by one or more of the following methods: depositions
upon oral examination or written questions; written interrogatories; production of documents or things or permission to enter
upon land or other property, for inspection and other purposes; physical and mental examinations; and requests for admission.

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with these rules, the scope of
discovery isasfollows:

(1) InGeneral. Parties may obtain discovery regarding any matter, not privileged which isrel evant to the subject matter involved
in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of
any other party, including the existence, description, nature, custody, condition and location of any books, documents, or other
tangible things and the identity and location of persons having knowledge of any discoverable matter. The information sought
need not be admissible at thetrial if the information sought appears reasonably calculated to lead to the discovery of admissible
evidence.

(2) Limitations.

(A) The court may alter the limits in these rules on the number of depositions and interrogatories, the length of depositions
under Rule 30, and the number of requests under Rule 36. The frequency or extent of use of the discovery methods otherwise
permitted under these rules shall be limited by the court if it determines that: (i) the discovery sought is unreasonably
cumulative or duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less
expensive; (i) the party seeking discovery has had ample opportunity by discovery in the action to obtain the information
sought; or (iii) the burden or expense of the proposed discovery outweighs its likely benefit, taking into account the needs
of the case, the amount in controversy, the parties resources, the importance of the issues at stake in the litigation, and the
importance of the proposed discovery in resolving the issues. The court may act upon its own initiative after reasonable
notice or pursuant to a motion under paragraph (c).

(B) A party need not provide discovery of electronically stored information from sources that the party identifies as not
reasonably accessible because of undue burden or cost. On motion to compel discovery or for a protective order, the party
from whom discovery is sought must show that the information is not reasonably accessible because of undue burden or cost.
If that showing is made, the court may nonetheless order discovery from such sources if the requesting party shows good
cause, considering the limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery.
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(3) Trial Preparation: Materials. Subject to the provisions of subparagraph (b)(4) of this rule, a party may obtain discovery
of documents and tangibl e things otherwise discoverable under subparagraph (b)(1) of thisrule and prepared in anticipation of
litigation or for trial by or for another party or by or for that other party's representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of
the materialsin the preparation of the party's case and that the party is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made,
the court shall protect against disclosure of the mental impressions, conclusions, opinions or legal theories of an attorney or
other representative of a party concerning the litigation.

A party may obtain without the required showing a statement concerning the action or its subject matter previously made by
that party. Upon request, a person not a party may obtain without the required showing a statement concerning the action
or its subject matter previously made by that person. If the request is refused, the person may move for a court order. The
provisions of Rule 37(a)(4) apply to the award of expensesincurred in relation to the motion. For purposes of this paragraph, a
statement previously made is (A) awritten statement signed or otherwise adopted or approved by the person making it, or (B)
a stenographic, mechanical, electrical, or other recording, or atranscription thereof, which is a substantially verbatim recital of
an oral statement by the person making it and contemporaneously recorded.

(4) Trial Preparation: Experts.

(A) A party may depose any person who has been identified as an expert whose opinions may be presented at trial. If areport
from the expert is required under section (a)(2)(B), the deposition shall not be conducted until after the report is provided.

(B) A party may, through interrogatories or by deposition, discover facts known or opinions held by an expert who has been
retained or specially employed by another party in anticipation of litigation or preparation for trial and who is not expected
to becalled asawitness at trial, only as provided in Rule 35(b) or upon a showing of exceptional circumstances under which
it isimpracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall require that the party seeking discovery pay the expert a
reasonable fee for time spent in responding to discovery under this subparagraph; and (ii) with respect to discovery obtained
under section (b)(4)(B) of thisrule the court shall require the party seeking discovery to pay the other party afair portion of
the fees and expenses reasonably incurred by the latter party in obtaining facts and opinions from the expert.

(5) Claims of Privilege or Protection of Trial Preparation Materials. When a party withholds information otherwise
discoverable under these rules by claiming that it is privileged or subject to protection as trial preparation material, the party
shall make the claim expressly and shall describe the nature of the documents, communications, or things not produced or
disclosed in a manner that, without revealing information itself privileged or protected, will enable other parties to assess the
applicability of the privilege or protection.

(c) Protective Orders. Upon motion by aparty or by the person from whom discovery is sought, accompanied by acertification
that the movant hasin good faith conferred or attempted to confer with other affected partiesin an effort to resolve the dispute
without court action, and for good cause shown, the court in which the action is pending or alternatively, on mattersrelating to
adeposition, the court in the judicial district where the deposition is to be taken may make any order which justice requires to
protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of
the following: (1) that the disclosure or discovery not be had; (2) that the disclosure or discovery may be had only on specified
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terms and conditions, including a designation of the time or place; (3) that the discovery may be had only by a method of

discovery other than that selected by the party seeking discovery; (4) that certain matters not be inquired into, or that the scope
of the disclosure or discovery be limited to certain matters; (5) that discovery be conducted with no one present except persons
designated by the court; (6) that a deposition, after being sealed, be opened only by order of the court; (7) that a trade secret
or other confidential research, development, or commercial information not be revealed or be revealed only in a designated
way; and (8) that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened
as directed by the court.

If the motion for a protective order is denied in whole or in part, the court may, on such terms and conditions as are just, order
that any party or other person provide or permit discovery. The provisions of Rule 37(a)(4) apply to the award of expenses
incurred in relation to the motion.

(d) Timing and Sequence of Discovery.

(1) Timing of Discovery--Non-Exempted Actions. In an action in which disclosure is required under Rule 26(a), a party may
serve up to ten of the thirty interrogatories allowed under Rule 33(a) at the times allowed by section (d)(2)(C) of this rule.
Otherwise, except by order of the court or agreement of the parties, a party may not seek discovery from any source before the
parties have met and conferred as required by paragraph (f).

(2) Timing of Discovery--Exempted Actions. In actions exempted from disclosure under Rule 26(a), discovery may take place
asfollows:

(A) For depositions upon oral examination under Civil Rule 30, a defendant may take depositions at any time after
commencement of the action. The plaintiff must obtain leave of court if the plaintiff seeks to take a deposition prior to the
expiration of 30 days after service of the summonsand complaint upon any defendant or service under Rule 4(e) if authorized,
except that leave is not required (i) if adefendant has served a notice of taking deposition or otherwise sought discovery, or
(ii) the plaintiff seeks to take the deposition under Civil Rule 30(a)(2)(C).

(B) For depositions upon written questions under Civil Rule 31, aparty may serve questions at any time after commencement
of the action.

(C) For interrogatories, requests for production, and requests for admission under Civil Rules 33, 34, and 36, discovery
reguests may be served upon the plaintiff at any time after the commencement of the action, and upon any other party with
or after service of the summons and complaint upon that party.

(3) Sequence of Discovery. Unless the court upon motion, for the convenience of parties and witnesses and in the interests of
justice, orders otherwise, methods of discovery may be used in any sequence, and the fact that a party is conducting discovery,
whether by deposition or otherwise, shall not operate to delay any other party's discovery.

(e) Supplementation of Disclosures and Responses. A party who has made a disclosure under paragraph (a) or Civil Rule
26.1(b) or responded to a request for discovery with a disclosure or response is under a duty to supplement or correct the
disclosure or response to include information thereafter acquired if ordered by the court or in the following circumstances:
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(1) A party is under a duty to supplement at appropriate intervals its disclosures under paragraph (@) if the party learns that in
some material respect the information disclosed is incomplete or incorrect and if the additional or corrective information has
not otherwise been made known to the other parties during the discovery process or in writing. With respect to testimony of an
expert from whom areport is required under subdivision (a)(2)(B) the duty extends both to information contained in the report
and to information provided through a deposition of the expert.

(2) A party is under a duty seasonably to amend a prior response to an interrogatory, request for production, or request for
admission if the party learns that the response is in some material respect incomplete or incorrect and if the additional or
corrective information has not otherwise been made known to the other parties during the discovery process or in writing.

(f) Meeting of Parties;, Planning for Discovery and Alter native Dispute Resolution. Except when otherwise ordered and
except in actions exempted from disclosure under Rule 26(a), the parties shall, as soon as practicable and in any event at |east
14 days before a scheduling conference is held or a scheduling order is due under Rule 16(b), meet to discuss the nature and
basis of their claims and defenses and the possibilities for a prompt settlement or resolution of the case, including whether an
alternative dispute resolution procedure is appropriate, to make or arrange for the disclosures required by subparagraph (a)(1),
and to develop a proposed discovery plan and a proposed alternative dispute resolution plan. The plan shall indicate the parties
views and proposals concerning:

(1) what changes should be made in the timing or form of disclosures under paragraph (a), including a statement as to when
the disclosures under subparagraph (a)(1) were made or will be made and what are appropriate intervals for supplementation
of disclosure under Rule 26(€)(1);

(2) the subjects on which discovery may be needed, when discovery should be completed, and whether discovery should be
conducted in phases or be limited to or focused upon particular issues;

(3) disclosure or discovery of electronically stored information, including the form or formsin which it should be produced,;

(4) what changes should be made in the limitations on discovery imposed under these rules and what other limitations should
be imposed;

(5) the plan for aternative dispute resolution, including its timing, the method of selecting a mediator, early neutral evaluator,
or arbitrator, or an explanation of why alternative dispute resolution isinappropriate;

(6) whether a scheduling conference is unnecessary; and

(7) any other orders that should be entered by the court under paragraph (c) or under Rule 16(b) and (c).
The attorneys of record and all unrepresented parties that have appeared in the case are jointly responsible for arranging and

being present or represented at the meeting, for attempting in good faith to agree on the proposed discovery plan, and for
submitting to the court within 10 days after the meeting awritten report outlining the plan.

June §]Zx2016 Page 394 of 772



Rule 26. General Provisions Governing Discovery; Duty of Disclosure, AK R RCP Rule 26

Advisory Committee on Civil Rules
Exhibit 3

(9) [Applicableto casesfiled on or after August 7, 1997.] Limited Discovery; Expedited Calendaring. In acivil action for
personal injury or property damageinvolving lessthan $100,000in claims, the parties shall limit discovery to that allowed under
District Court Civil Rule 1(a)(1) and shall avail themselves of the expedited calendaring procedures allowed under District
Court Civil Rule 4.

Credits
[Amended effective July 15, 1990; July 15, 1994; July 15, 1995; July 15, 1997; August 7, 1997; August 7, 1997; July 15, 1998;
October 15, 2005; April 15, 2009; October 15, 2014.]

Editors Notes

NOTE

Noteto SCO 1281: Paragraph (g) of thisrulewasadded by ch. 26, § 40, SLA 1997. Accordingto § 55 of the Act, the amendment
to Civil Rule 26 applies “to all causes of action accruing on or after the effective date of this Act.” The amendment to Rule 26
adopted by paragraph 1 of this order appliesto al cases filed on or after August 7, 1997. See paragraph 17 of this order. The
change is adopted for the sole reason that the legislature has mandated the amendment.

Ch. 26, § 10, SLA 1997 repeals and reenacts AS 09.17.020 concerning punitive damages. New AS 09.17.020(e) prohibits
parties from conducting discovery relevant to the amount of punitive damages until after the fact finder has determined that an
award of punitive damages is allowed. This provision applies to causes of action accruing on or after August 7, 1997. See ch.
26, 8§ 55, SLA 1997. According to § 48 of the Act, new AS 09.17.020(e) has the effect of amending Civil Rule 26 by limiting
discovery in certain actions.

Section 2 of chapter 95 SLA 1998 amends AS 09.19.050 to state that the automatic disclosure provisions of Civil Rule 26 do
not apply in prisoner litigation against the state. According to section 13 of the act, this amendment has the effect of changing
Civil Rule 26 “by providing that the automatic disclosure provisions of the rule do not apply to litigation against the state
brought by prisoners.”

Note to SCO 1647: The supreme court has approved certain procedures for Anchorage cases that vary from those specified
in this rule. Civil Rule 26(a)(1) sets out a procedure to be used “[€]xcept to the extent otherwise directed by order or rule,”
and sets a timeline for disclosures “[u]nless otherwise directed by the court.” Civil Rule 26(f) also sets out a procedure to
be used “except when otherwise ordered.” In Anchorage, Administrative Order 3A0-03-04 (Amended) applies to modify the
procedures set out in subdivisions (8)(1) and (f). That Order, commonly referred to as the Anchorage Uniform Pretrial Order,
was issued and adopted according to the provisions of Administrative Rule 46, and is available on the court system's website
at http:/ /'www.courts.alaska.gov/orders-cr16-26.htm.

Rules Civ. Proc., Rule 26, AK R RCP Rule 26
Current with amendments received through October 15, 2015

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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West's Colorado Revised Statutes Annotated
West's Colorado Court Rules Annotated
Colorado Rules of Civil Procedure
Chapter 4. Disclosure and Discovery

C.R.C.P. Rule 26
RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERY; DUTY OF DISCLOSURE

Currentness

(a) Required Disclosures. Unless otherwise ordered by the court or stipulated by the parties, provisions of this Rule shall not
apply to domestic relations, juvenile, mental health, probate, water law, forcible entry and detainer, C.R.C.P. 120, or other
expedited proceedings.

(1) Disclosur es. Except to the extent otherwise directed by the court, aparty shall, without awaiting adiscovery request, provide
to other parties the following information, whether or not supportive of the disclosing party's claims or defenses:

(A) the name and, if known, the address and tel ephone number of each individual likely to have discoverable information
relevant to the claims and defenses of any party and a brief description of the specific information that each such individual
isknown or believed to possess;

(B) alisting, together with a copy of, or a description by category, of the subject matter and location of all documents, data
compilations, and tangible thingsin the possession, custody or control of the party that are relevant to the claims and defenses
of any party, making available for inspection and copying such documents and other evidentiary material, not privileged or
protected from disclosure, as though a request for production of those documents had been served pursuant to C.R.C.P. 34;

(C) adescription of the categories of damages sought and a computation of any category of economic damages claimed by
the disclosing party, making available for inspection and copying pursuant to C.R.C.P. 34 the documents or other evidentiary
material relevant to the damages sought, not privileged or protected from disclosure, as though a request for production of
those documents had been served pursuant to C.R.C.P. 34; and

(D) any insurance agreement under which any person carrying on an insurance business may be liable to satisfy part or all
of ajudgment which may be entered in the action or to indemnify or reimburse for payments made to satisfy the judgment,
making such agreement available for inspection and copying pursuant to C.R.C.P. 34.

Disclosures shall be served within 28 days after the case is at issue as defined in C.R.C.P. 16(b)(1). A party shall make the
required disclosures based on the information then known and reasonably availableto the party and isnot excused from making
such disclosures because the party has not completed investigation of the case or because the party challenges the sufficiency of
another party's disclosure or because another party has not made the required disclosures. Parties shall make these disclosures
in good faith and may not object to the adequacy of the disclosures until the case management conference pursuant to C.R.C.P.
16(d).

(2) Disclosure of Expert Testimony.
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(A) In addition to the disclosures required by subsection (a)(1) of this Rule, a party shall discloseto other parties the identity
of any person who may present evidence at trial, pursuant to Rules 702, 703, or 705 of the Colorado Rules of Evidence
together with an identification of the person's fields of expertise.

(B) Except as otherwise stipulated or directed by the court:

(I Retained Experts. With respect to awitnesswho isretained or specially employed to provide expert testimony, or whose
duties as an employee of the party regularly involve giving expert testimony, the disclosure shall be made by a written
report signed by the witness. The report shall include:

(a) acomplete statement of all opinions to be expressed and the basis and reasons therefor;

(b) alist of the data or other information considered by the witness in forming the opinions;

(c) referencesto literature that may be used during the witness's testimony;

(d) copies of any exhibitsto be used as a summary of or support for the opinions;

(e) the qualifications of the witness, including alist of al publications authored by the witness within the preceding ten
years;

(f) the fee agreement or schedule for the study, preparation and testimony;

(g) an itemization of the fees incurred and the time spent on the case, which shall be supplemented 14 days prior to the
first day of trial; and

(h) alisting of any other cases in which the witness has testified as an expert at trial or by deposition within the preceding
four years.

The witness's direct testimony shall be limited to matters disclosed in detail in the report.

(I1) Other Experts. With respect to a party or witness who may be called to provide expert testimony but is not retained
or specially employed within the description contained in subsection (a)(2)(B)(l) above, the disclosure shall be made by
awritten report or statement that shall include:

(a) acomplete description of all opinions to be expressed and the basis and reasons therefor;

(b) alist of the qualifications of the witness; and

June ﬁ12k2016 Page 397 of 772



RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERY;..., CO ST RCP Rule 26

Advisory Committee on Civil Rules
Exhibit 3

(c) copies of any exhibits to be used as a summary of or support for the opinions. If the report has been prepared by the
witness, it shall be signed by the witness.

If the witness does not prepare a written report, the party's lawyer or the party, if self-represented, may prepare a statement
and shall sign it. The witness's direct testimony expressing an expert opinion shall be limited to matters disclosed in detail
in the report or statement.

(C) Unless otherwise provided in the Case Management Order, the timing of the disclosures shall be as follows:

(I The disclosure by a claiming party under a complaint, counterclaim, cross-claim, or third-party claim shall be made
at least 126 days (18 weeks) before the trial date.

(I1) The disclosure by a defending party shall be made within 28 days after service of the claiming party's disclosure,
provided, however, that if the claiming party servesits disclosure earlier than required under subparagraph 26(a)(2)(C)(1),
the defending party is not required to serve its disclosures until 98 days (14 weeks) before the trial date.

(1) If the evidenceisintended to contradict or rebut evidence on the same subject matter identified by another party under
subparagraph (a)(2)(C)(I1) of this Rule, such disclosure shall be made no later than 77 days (11 weeks) beforethetrial date.

(3) [Thereisno Colorado Rule--seeinstead C.R.C.P. 16(c).]

(4) Form of Disclosures; Filing. All disclosures pursuant to subparagraphs (a)(1) and (8)(2) of this Rule shall be made in
writing, in aform pursuant to C.R.C.P. 10, signed pursuant to C.R.C.P. 26(g)(1), and served upon all other parties. Disclosures
shall not be filed with the court unless requested by the court or necessary for consideration of a particular issue.

(5) Methods to Discover Additional Matters. Parties may obtain discovery by one or more of the following methods:
depositions upon oral examination or written questions; written interrogatories; production of documentsor thingsor permission
to enter upon land or other property, pursuant to C.R.C.P. 34; physical and mental examinations; and requests for admission.
Discovery at a place within a country having a treaty with the United States applicable to the discovery must be conducted by
methods authorized by the treaty except that, if the court determines that those methods are inadequate or inequitable, it may
authorize other discovery methods not prohibited by the treaty.

(b) Discovery Scope and Limits. Unless otherwise modified by order of the court in accordance with these rules, the scope
of discovery isasfollows:

(1) In General. Subject to the limitations and considerations contained in subsection (b)(2) of this Rule, parties may obtain
discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party and proportional to the
needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties relative
access to relevant information, the parties' resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighsits likely benefit. Information within the scope of discovery need not
be admissible in evidence to be discoverable.
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(2) Limitations. Except upon order for good cause shown and subject to the proportionality factorsin subsection (b)(1) of this
Rule, discovery shall be limited as follows:

(A) A party may take one deposition of each adverse party and of two other persons, exclusive of persons expected to give
expert testimony disclosed pursuant to subsection 26(a)(2). The scope and manner of proceeding by way of deposition and
the use thereof shall otherwise be governed by C.R.C.P. 26, 28, 29, 30, 31, 32, and 45.

(B) A party may serve on each adverse party 30 written interrogatories, each of which shall consist of a single question.
The scope and manner of proceeding by means of written interrogatories and the use thereof shall otherwise be governed
by C.R.C.P. 26 and 33.

(C) A party may obtain a physical or mental examination (including blood group) of a party or of a person in the custody
or under the legal control of a party pursuant to C.R.C.P. 35.

(D) A party may serve each adverse party reguests for production of documents or tangible things or for entry, inspection
or testing of land or property pursuant to C.R.C.P. 34, except such requests for production shall be limited to 20 in number,
each of which shall consist of asingle request.

(E) A party may serve on each adverse party 20 requests for admission, each of which shall consist of a single request. A
party may also serve requests for admission of the genuineness of up to 50 separate documents that the party intends to offer
into evidence at trial. The scope and manner of proceeding by means of requests for admission and the use thereof shall
otherwise be governed by C.R.C.P. 36.

(F) In determining good cause to modify the limitations of this subsection (b)(2), the court shall consider the following:

(1) whether the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that
is more convenient, less burdensome, or less expensive;

(1) whether the party seeking discovery has had ample opportunity by disclosure or discovery in the action to obtain the
information sought;

(111 whether the proposed discovery is outside the scope permitted by C.R.C.P. 26(b)(1); and

(IV) whether because of the number of parties and their alignment with respect to the underlying claims and defenses,
the proposed discovery is reasonable.

(3) Trial Preparation: Materials. Subject to the provisions of subsection (b)(4) of this Rule, a party may obtain discovery
of documents and tangible things otherwise discoverable under subsection (b)(1) of this Rule and prepared in anticipation of
litigation or for trial by or for another party or by or for that other party'srepresentative (including the party's attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the materials
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in the preparation of the case and is unable without undue hardship to obtain the substantial equivalent of the materials by

other means. In ordering discovery of such materials when the required showing has been made, the court shall protect against
disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party
concerning the litigation.

A party may obtain without the required showing a statement concerning the action or its subject matter previously made by
that party. Upon request, a person not a party may obtain without the required showing a statement concerning the action or its
subject matter previously made by that person. If therequest isrefused, the person may move for acourt order. The provisions of
C.R.C.P. 37(a)(4) apply to the award of expensesincurred in relation to the motion. For purposes of this paragraph, a statement
previously madeis:

(A) awritten statement signed or otherwise adopted or approved by the person making it, or

(B) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is a substantially verbatim
recital of an oral statement by the person making it and contemporaneously recorded.

(4) Trial Preparation: Experts.

(A) A party may depose any person who has been identified as an expert disclosed pursuant to subsection 26(a)(2)(B)(1)
of this Rule whose opinions may be presented at trial. Each deposition shall not exceed 6 hours. On the application of any
party, the court may decrease or increase the time permitted after considering the proportionality criteria in subsection (b)
(1) of this Rule. Except to the extent otherwise stipulated by the parties or ordered by the court, no discovery, including
depositions, concerning either the identity or the opinion of experts shall be conducted until after the disclosures required
by subsection (a)(2) of this Rule.

(B) A party may, through interrogatories or by deposition, discover facts known or opinions held by an expert who has been
retained or specialy employed by another party in anticipation of litigation or preparation for trial, and who is not expected
to be called as awitness at trial only as provided by C.R.C.P. 35(b) or upon a showing of exceptional circumstances under
which it isimpracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall require that the party seeking discovery pay the expert a
reasonable fee for time spent in responding to discovery under this subsection (b)(4); and (ii) with respect to discovery
obtai ned pursuant to subsection (b)(4)(B) of thisRule, the court shall requirethe party seeking discovery to pay the other party
afair portion of the fees and expenses reasonably incurred by the latter party in obtaining facts and opinions from the expert.

(D) Rule 26(b)(3) protects from disclosure and discovery drafts of any report or disclosure required under Rule 26(a)
(2), regardless of the form in which the draft is recorded, and protects communications between the party's attorney and
any witness disclosed under Rule 26(a)(2)(B), regardless of the form of the communications, except to the extent that the
communications:

(1) relate to the compensation for the expert's study, preparation, or testimony;
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(1) identify facts or data that the party's attorney provided and which the expert considered in forming the opinions to
be expressed; or

(111) identify the assumptions that the party's attorney provided and that the expert relied on in forming opinions to be
expressed.

(5)(A) Claims of Privilege or Protection of Trial Preparation Materials. When a party withholds information required to
be disclosed or provided in discovery by claiming that it is privileged or subject to protection astrial preparation material, the
party shall make the claim expressly and shall describe the nature of the documents, communications, or things not produced
or disclosed in a manner that, without revealing information itself privileged or protected, will enable other parties to assess
the applicability of the privilege or protection.

(B) If information produced in disclosures or discovery is subject to a claim of privilege or of protection as trial-preparation
material the party making the claim may notify any party that received the information of the claim and the basis for it. After
being notified, a party must not review, use or disclose the information until the claim is resolved; must take reasonabl e steps
to retrieve the information if the party disclosed it before being notified; and shall give notice to the party making the claim
within 14 daysif it contests the claim. If the claim is not contested within the 14-day period, or istimely contested but resolved
in favor of the party claiming privilege or protection of trial-preparation material, then the receiving party must also promptly
return, sequester, or destroy the specified information and any copies that the receiving party has. If the claim is contested,
the party making the claim shall present the information to the court under seal for a determination of the claim within 14
days after receiving such notice, or the claim is waived. The producing party must preserve the information until the claim
is resolved, and bears the burden of proving the basis of the claim and that the claim was not waived. All notices under this
Rule shall be in writing.

(c) Protective Orders. Upon motion by a party or by the person from whom disclosure is due or discovery is sought,
accompanied by a certificate that the movant has in good faith conferred or attempted to confer with other affected partiesin
an effort to resolve the dispute without court action, and for good cause shown, the court may make any order which justice
requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one
or more of the following:

(1) that the disclosure or discovery not be had;

(2) that the disclosure or discovery may be had only on specified terms and conditions, including a designation of the time or
place or the allocation of expenses;

(3) that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the disclosure or discovery be limited to certain matters;

(5) that discovery be conducted with no one present except persons designated by the court;
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(6) that a deposition, after being sealed, be opened only by order of the court;

(7) that a trade secret or other confidential research, development, or commercial information not be revealed or be revealed
only in adesignated way; and

(8) that the parties simultaneoudly file specified documents or information enclosed in seal ed envel opesto be opened as directed
by the court.

(d) Timing and Sequence of Discovery. Except when authorized by these Rules, by order, or by agreement of the parties,
a party may not seek discovery from any source before service of the Case Management Order pursuant to C.R.C.P. 16(b)
(18). Any discovery conducted prior to issuance of the Case Management Order shall not exceed the limitations established by
C.R.C.P. 26(b)(2). Unlessthe parties stipulate or the court upon motion, for the convenience of parties and witnesses and in the
interests of justice, orders otherwise, methods of discovery may be used in any sequence, and the fact that aparty is conducting
discovery, whether by deposition or otherwise, shall not operate to delay any other party's discovery.

(e) Supplementation of Disclosur es, Responses, and Expert Reportsand Statements. A party isunder aduty to supplement
its disclosures under section (@) of this Rule when the party learns that the information disclosed is incomplete or incorrect in
some material respect and if the additional or corrective information has not otherwise been made known to the other parties
during the disclosure or discovery process, including information relating to anticipated rebuttal but not including information
to be used solely for impeachment of awitness. A party is under a duty to amend a prior response to an interrogatory, request
for production or request for admission when the party learnsthat the prior response isincompl ete or incorrect in some material
respect and if the additional or corrective information has not otherwise been made known to the other parties during the
discovery process. With respect to experts, the duty to supplement or correct extends both toinformation contained inthe expert's
report or statement disclosed pursuant to section (a)(2)(B) of this Rule and to information provided through any deposition of
the expert. If aparty intends to offer expert testimony on direct examination that has not been disclosed pursuant to section (a)
(2)(B) of this Rule on the basis that the expert provided the information through a deposition, the report or statement previously
provided shall be supplemented to include a specific description of the deposition testimony relied on. Nothing in this section
requires the court to permit an expert to testify as to opinions other than those disclosed in detail in the initial expert report
or statement except that if the opinions and bases and reasons therefor are disclosed during the deposition of the expert by
the adverse party, the court must permit the testimony at trial unless the court finds that the opposing party has been unfairly
prejudiced by the failure to make disclosurein theinitial expert report. Supplementation shall be performed in atimely manner.

(f) [No Colorado Rule--See C.R.C.P. 16].

(g) Signing of Disclosures, Discovery Requests, Responses, and Objections.

(1) Every disclosure made pursuant to subsections (a)(1) or (a)(2) of this Rule shall be signed by at least one attorney of record
in the attorney's individual name. An unrepresented party shall sign the disclosure and state the party's address. The signature
of the attorney or party constitutes a certification that to the best of the signer's knowledge, information, and belief, formed after
areasonable inquiry, the disclosure is complete and correct as of thetimeit is made.

(2) Every discovery request, or response, or objection made by a party represented by an attorney shall be signed by at least
one attorney of record in the attorney's individual name. An unrepresented party shall sign the request, response, or objection
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and state the party's address. The signature of the attorney or party constitutes a certification that to the best of the signer's

knowledge, information and belief, formed after a reasonable inquiry, the request, response or objectioniis:

(A) Consistent with these rules and warranted by existing law or a good faith argument for the extension, modification, or
reversal of existing law;

(B) Not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost
of litigation; and

(C) Not unreasonable or unduly burdensome or expensive, given the needs of the case, the discovery already had in the case,
the amount in controversy, and the importance of the issues at stake in the litigation.

If arequest, response or objection is not signed, it shall be stricken unlessit is signed promptly after the omission is called to
the attention of the party making the request, response or objection, and a party shall not be obligated to take any action with
respect to it until it is signed.

(3) If without substantial justification a certification is made in violation of this rule, the court, upon motion or upon its own
initiative, may impose upon the person who made the certification, the party on whose behalf the disclosure, request, response
or objection is made, or both, an appropriate sanction, which may include an order to pay the amount of the reasonable expenses
incurred because of the violation, including reasonable attorney fees.

Credits

Repealed and Adopted eff. Jan. 1, 1995. Amended eff. Jan. 9, 1995, for al cases filed on or after that date; Jan. 1, 1998; July
1, 2001; Jan. 1, 2002; amended Oct. 20, 2005, eff. Jan. 1, 2006; Jan. 1, 2012; Sept. 18, 2014; effective July 1, 2015 for cases
filed on or after July 1, 2015.

Editors' Notes

COMMENTS

1995

SCOPE

[1] Because of its timing and interrelationship with C.R.C.P. 16, C.R.C.P. 26 does not apply to domestic relations,
mental health, water law, forcible entry and detainer, C.R.C.P. 120, or other expedited proceedings. However, the
Court in those proceedings may use C.R.C.P. 26 and C.R.C.P. 16 to the extent helpful to the case. In most instances,
only the timing will need to be modified.

COLORADO DIFFERENCES

[2] Revised C.R.C.P. 26 ispatterned largely after Fed.R.Civ.P. 26 asamended in 1993 and 2000 and uses substantially

the same numbering. There are differences, however. The differences are to fit disclosure/discovery requirements
of Colorado's case/trial management system set forth in C.R.C.P. 16, which is very different from its Federal Rule

June ﬁ12k2016 Page 403 of 772



RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERY;..., CO ST RCP Rule 26

Advisory Committee on Civil Rules

Exhibit 3
counterpart. The interrelationship between C.R.C.P. 26 and C.R.C.P. 16 is described in the Committee Comment to

C.R.C.P. 16.

[3] The Colorado differences from the Fed.R.Civ.P. are: (1) timing and scope of mandatory automatic disclosuresis
different (C.R.C.P. 16(h)); (2) the two types of expertsin the Federal Rule are clarified by the State Rule (C.R.C.P.
26(a)(2)(B)), and disclosure of expert opinions is made at a more realistic time in the proceedings (C.R.C.P. 26(a)
(2)(C)); (3) sequenced disclosure of expert opinions is prescribed in C.R.C.P. 26(a)(2)(C) to avoid proliferation of
experts and related expenses; (4) the parties may use a summary of an expert'stestimony in lieu of areport prepared
by the expert to reduce expenses (C.R.C.P. 26(a)(2)(B)); (5) claiming privilege/protection of work product (C.R.C.P.
26(b)(5)) and supplementation/correction provisions (C.R.C.P. 26(€)) are relocated in the State Rules to clarify that
they apply to both disclosures and discovery; (6) a Motion for Protective Order stays a deposition under the State
Rules (C.R.C.P. 121 § 1-12) but not the Federal Rule (Fed.R.Civ.P. 26(c)); (7) presumptive limitations on discovery
as contemplated by C.R.C.P. 16(b)(1)(VI) are built into the rule (see C.R.C.P. 26(b)(2)); (8) counsel must certify
that they have informed their clients of the expense of the discovery they schedule (C.R.C.P. 16(b)(1)(1V)); (9)
the parties cannot stipulate out of the C.R.C.P. 26(b)(2) presumptive discovery limitations (C.R.C.P. 29); and (10)
pretrial endorsements governed by Fed.R.Civ.P. 26(a)(3) are part of Colorado'strial management system established
by C.R.C.P. 16(c) and C.R.C.P. 16(d).

[4] Aswiththe Federa Rule, the extent of disclosureisdependent upon the specificity of disputed factsin the opposing
party's pleading (facilitated by the requirement in C.R.C.P. 16(b) that lead counsel confer about the nature and basis
of the claims and defenses before making the required disclosures). If a party expectsfull disclosure, that party needs
to set forth the nature of the claim or defense with reasonable specificity. Specificity is not inconsistent with the
requirement in C.R.C.P. 8 for a“short, plain statement” of aparty's claims or defenses. Obvioudly, to the extent there
is disclosure, discovery is unnecessary. Discovery islimited under this system.

FEDERAL COMMITTEE NOTES

[5] Federal “Committee Notes” to the December 1, 1993 and December 1, 2000 amendments of Fed.R.Civ.P. 26 are
incorporated by reference and where applicable should be used for interpretive guidance.

[6] The most dramatic change in C.R.C.P. 26 is the addition of a disclosure system. Parties are required to disclose
specified information without awaiting a discovery demand. Such disclosure is, however, tied to the nature and basis
of the claims and defenses of the case as set forth in the parties' pleadings facilitated by the requirement that |ead
counsel confer about such matters before making the required disclosures.

[7] Subparagraphs (a)(1)(A) and (a)(1)(B) of C.R.C.P. 26 require disclosure of persons, documents and things
likely to provide discoverable information relative to disputed facts alleged with particularity in the pleadings.
Disclosurerelatesto disputed facts, not admitted facts. The referenceto particul arity in the pleadings (coupled with the
requirement that lead counsel confer) responds to the concern that notice pleading suggests a scope of disclosure out
of proportion to any real need or use. To the contrary, the greater the specificity and clarity of the pleadingsfacilitated
by communication through the C.R.C.P. 16(b) conference, the more complete and focused should be the listing of
witnesses, documents, and things so that the parties can tailor the scope of disclosure to the actual needs of the case.

[8] It should also be noted that two types of experts are contemplated by Fed.R.Civ.P. and C.R.C.P. 26(a)(2). The
experts contemplated in subsection (8)(2)(B)(I1) are persons such astreating physicians, police officers, or otherswho
may testify as expert withesses and whose opinions are formed as a part of their occupational duties (except when
the person is an employee of the party calling the witness). This more limited disclosure has been incorporated into
the State Rule because it was deemed inappropriate and unduly burdensome to require al of the information required
by C.R.C.P. 26(a)(2)(B)(l) for C.R.C.P. 26(a)(2)(B)(Il) type experts.
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2001 COLORADO CHANGES

[9] The change to C.R.C.P. 26(a)(2)(C)(l1) effective July 1, 2001, is intended to prevent a plaintiff, who may have
had ayear or moreto prepare hisor her case, from filing an expert report early in the casein order to force a defendant
to prepare a virtually immediate response. That change clarifies that the defendant’s expert report will not be due
until 90 days prior to trial.

[10] The change to C.R.C.P. 26(b)(2)(A) effective July 1, 2001 was made to clarify that the number of depositions
limitation does not apply to persons expected to give expert testimony disclosed pursuant to subsection 26(a)(2).

[11] The special and limited form of request for admission in C.R.C.P. 26(b)(2)(E) effective July 1, 2001, allows a
party to seek admissions as to authenticity of documentsto be offered at trial without having to wait until preparation
of the Trial Management Order to discover whether the opponent challenges the foundation of certain documents.
Thus, a party can be prepared to call witnesses to authenticate documents if the other party refuses to admit their
authenticity.

[12] Theamendment of C.R.C.P. 26(b)(1) effective January 1, 2002 is patterned after the December, 2000 amendment
of the corresponding Federal rule. The amendment should not prevent a party from conducting discovery to seek
impeachment evidence or evidence concerning prior acts.

2015

[13] Rule 26 setsthebasisfor discovery of information by: (1) defining the scope of discovery (26(b)(1)); (2) requiring
certain initial disclosures prior to discovery (26(a)(1)); (3) placing presumptive limits on the types of permitted
discovery (26(b)(2)); and (4) describing expert disclosure and discovery (26(a)(2) and 26(b)(4)).

[14] Scope of discovery.

Perhapsthe most significant 2015 amendmentsarein Rule 26(b)(1). Thislanguageistaken directly from the proposed
Fed. R. Civ. P. 26(b)(1). (For amore compl ete statement of the changesand their rational es, one can read the extensive
commentary proposed for the Federal Rule.) First, the slightly reworded concept of proportionality is moved from its
former hiding placein C.R.C.P. 26(b)(2)(F)(iii) into the very definition of what information is discoverable. Second,
discovery is limited to matters relevant to the specific claims or defenses of any party and is no longer permitted
simply becauseit isrelevant to the “ subject matter involved in the action.” Third, it ismade clear that while evidence
need not be admissible to be discoverable, this does not permit broadening the basic scope of discovery. In short,
the concept is to allow discovery of what a party/lawyer needs to prove its case, but not what a party/lawyer wants
to know about the subject of a case.

[15] Proportionality analysis.

C.R.C.P. 26(b)(1) requires courts to apply the principle of proportionality in determining the extent of discovery
that will be permitted. The Rule lists a number of non-exclusive factors that should be considered. Not every factor
will apply in every case. The nature of the particular case may make some factors predominant and other factors
insignificant. For example, the amount in controversy may not be an important consideration when fundamental or
congtitutional rights are implicated, or where the public interest demands a resolution of the issue, irrespective of
the economic consequences. In certain types of litigation, such as employment or professiona liability cases, the
parties relative accessto relevant information may be the most important factor. These examples show that thefactors
cannot be applied as a mathematical formula. Rather, trial judges have and must exercise discretion, on a case-by-
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case basis, to effectuate the purposes of these rules, and, in particular, abide by the overarching command that the

rules“shall beliberally construed, administered, and employed by the court and the parties to secure the just, speedy,
and inexpensive determination of every action.” C.R.C.P. 1.

[16] Limitations on discovery.

The presumptive limitations on discovery in Rule 26(b)(2)-- e.g., a deposition of an adverse party and two other
persons, only 30 interrogatories, etc.--have not been changed from the prior rule. They may, however, be reduced or
increased by stipulation of the parties with court approval, consistent with the requirement of proportionality.

[17] Initial disclosures.

Amendments to Rule 26(a)(1) concerning initial disclosures are not as significant as those to Rule 26(b)(1).
Nonetheless, it isintended that disclosures should be quite complete and that, therefore, further discovery should not
be as necessary as it has been historically. In this regard, the amendment to section (a)(1) adds to the requirement of
disclosing four categories of information and that the disclosure include information “whether or not supportive”’ of
the disclosing party's case. This should not be a significant change from prior practice. In 2000, Fed. R. Civ. P. 26(a)
(1) was changed to narrow the initial disclosure requirementsto information a party might use to support its position.
The Colorado Supreme Court has not adopted that limitation, and continues to require identification of persons and
documents that are relevant to disputed facts alleged with particularity in the pleadings. Thus, it was intended that
disclosures were to include matter that might be harmful as well as supportive. (Limiting disclosure to supportive
information likely would only encourage initial interrogatories and document requests that would require disclosure
of harmful information.)

Changes to subsections (A) (persons with information) and (B) (documents) of Rule 26(a)(1) require information
related to claims for relief and defenses (consistent with the scope of discovery in Rule 26(b)(1)). Also the
identification of persons with relevant information calls for a“brief description of the specific information that each
individual isknown or believed to possess.” Under the prior rule, disclosures of personswith discoverableinformation
identifying “the subjects of information” tended to identify numerous personswith theidentification of “X isexpected
to have information about and may testify relating to the facts of this case.” The change is designed to avoid that
practice and obtain some better idea of which witnesses might actually have genuinely significant information.

[18] Expert disclosures.

Retained experts must sign written reports much as before except with more disclosure of their fees. The option of
submitting a“summary” of expert opinionsis eliminated. Their testimony is limited to what is disclosed in detail in
their report. Rule 26(a)(2)(B)(1).

“Other” (non-retained) experts must make disclosuresthat are less detailed. Many times alawyer has no control over
a non-retained expert, such as a treating physician or police officer, and thus the option of a “statement” must be
preserved with respect to thistype of expert, which, if necessary, may be prepared by the lawyers. In either event, the
expert testimony is to be limited to what is disclosed in detail in the disclosure. Rule 26(8)(2)(B)(11).

[19] Retained or non-retained experts.

Non-retai ned experts are persons whose opinionsare formed or reasonably derived from or based on their occupational
duties.

[20] Expert discovery.
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The prohibition of depositions of experts was perhaps the most controversial aspect of CAPP. Many lawyers,
particularly those involved in professional liability cases, argued that a blanket prohibition of depositions of experts
would impair lawyers' ability to evaluate cases and thus frustrate settlement of cases. The 2015 amendment permits
limited depositions of experts. Retained experts may be deposed for up to 6 hours, unless changed by the court, which
must consider proportionality. Rule 26(b)(4)(A).

The 2015 amendment also requiresthat, if adeposition reveals additional opinions, previous expert disclosures must
be supplemented before trial if the witness is to be allowed to express these new opinions at trial. Rule 26(e). This
change addresses, and prohibits, the fairly frequent and abusive practice of lawyers simply saying that the expert
report is supplemented by the “deposition.” However, even with the required supplementation, the trial court is not
required to allow the new opinionsin evidence. Id.

The 2015 amendments to Rule 26, like the current and proposed version of Fed. R. Civ. P. 26, emphasize the
application of the concept of proportionality to disclosure and discovery, with robust disclosure followed by limited
discovery.

[21] sufficiency of disclosure of expert opinions and the bases therefor.

This rule requires detailed disclosures of “all opinions to be expressed [by the expert] and the basis and reasons
therefor.” Such disclosures ensure that the parties know, well in advance of trial, the substance of all expert opinions
that may be offered at trial. Detailed disclosures facilitate the trial, avoid delays, and enhance the prospect for
settlement. At the same time, courts and parties must “liberally construe, administer and employ” these rules “to
secure the just, speedy, and inexpensive determination of every action.” C.R.C.P. 1. Rule 26(a)(2) does not prohibit
disclosuresthat incorporate by specific pagereference previously disclosed recordsof the designated expert (including
non-retained experts), provided that the designated pages set forth the opinionsto be expressed, along with the reasons
and basistherefor. This Rule does not require that disclosures match, verbatim, the testimony at trial. Reasonableness
and the overarching goal of afair resolution of disputesarethetouchstones. If an expert'sopinionsand facts supporting
the opinions are disclosed in a manner that gives the opposing party reasonable notice of the specific opinions and
supporting facts, the purpose of theruleisaccomplished. In the absence of substantial prejudiceto the opposing party,
this rule does not require exclusion of testimony merely because of technical defectsin disclosure.

Notes of Decisions (393)

Rules Civ. Proc., Rule 26, CO ST RCP Rule 26
Current with amendments received through August 15, 2015

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
State Court Rules
Utah Rules of Civil Procedure (Refs & Annos)
Part V. Depositions and Discovery

Utah Rules of Civil Procedure, Rule 26
RULE 26. GENERAL PROVISIONS GOVERNING DISCLOSURE AND DISCOVERY

Currentness

(a) Disclosure. Thisrule applies unless changed or supplemented by arule governing disclosure and discovery in apractice area.

(a)(2) Initial disclosures. Except in cases exempt under paragraph (a)(3), aparty shall, without waiting for adiscovery request,
serve on the other parties:

(&(1)(A) the name and, if known, the address and telephone number of:

(@(1)(A)(i) each individual likely to have discoverable information supporting its claims or defenses, unless solely for
impeachment, identifying the subjects of the information; and

(&) (1)(A)(ii) each fact witnessthe party may call inits case-in-chief and, except for an adverse party, asummary of the expected
testimony;

(a)(1)(B) acopy of all documents, data compilations, electronically stored information, and tangible things in the possession or
control of the party that the party may offer in its case-in-chief, except charts, summaries and demonstrative exhibits that have
not yet been prepared and must be disclosed in accordance with paragraph (8)(5);

(8)(1)(C) a computation of any damages claimed and a copy of al discoverable documents or evidentiary material on which
such computation is based, including materials about the nature and extent of injuries suffered;

(8)(1)(D) acopy of any agreement under which any person may be liable to satisfy part or all of ajudgment or to indemnify
or reimburse for payments made to satisfy the judgment; and

(a)(1)(E) acopy of all documentsto which a party refersin its pleadings.

(a)(2) Timing of initial disclosures. The disclosures required by paragraph (a)(1) shall be served on the other parties:

(&(2)(A) by the plaintiff within 14 days after filing of the first answer to the complaint; and
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(8)(2)(B) by the defendant within 42 days after filing of the first answer to the complaint or within 28 days after that defendant's
appearance, whichever islater.

(a)(3) Exemptions.

(8(3)(A) Unless otherwise ordered by the court or agreed to by the parties, the requirements of paragraph (a)(1) do not apply
to actions:

@(3)(A)(i) for judicia review of adjudicative proceedings or rule making proceedings of an administrative agency;

(a(3)(A)(ii) governed by Rule 65B or Rule 65C;

(&(3)(A)(iii) to enforce an arbitration award;

(&(3)(A)(iv) for water rights general adjudication under Title 73, Chapter 4, Determination of Water Rights.

(a)(3)(B) In an exempt action, the matters subject to disclosure under paragraph (a)(1) are subject to discovery under paragraph

(b).

(8)(4) Expert testimony.

(8)(4)(A) Disclosure of expert testimony. A party shall, without waiting for a discovery request, serve on the other parties the
following information regarding any person who may be used at trial to present evidence under Rule 702 of the Utah Rules of
Evidence and who is retained or specially employed to provide expert testimony in the case or whose duties as an employee of
the party regularly involve giving expert testimony: (i) the expert's name and qualifications, including alist of all publications
authored within the preceding 10 years, and a list of any other cases in which the expert has testified as an expert at tria or
by deposition within the preceding four years, (ii) a brief summary of the opinions to which the witness is expected to testify,
(iii) all dataand other information that will be relied upon by the witness in forming those opinions, and (iv) the compensation
to be paid for the witness's study and testimony.

(a)(4)(B) Limits on expert discovery. Further discovery may be obtained from an expert witness either by deposition or by
written report. A deposition shall not exceed four hours and the party taking the deposition shall pay the expert's reasonable
hourly fees for attendance at the deposition. A report shall be signed by the expert and shall contain a complete statement of
all opinionsthe expert will offer at trial and the basis and reasons for them. Such an expert may not testify in a party's case-in-
chief concerning any matter not fairly disclosed in the report. The party offering the expert shall pay the costs for the report.

(8)(4)(C) Timing for expert discovery.

(8)(4)(C)(i) The party who bears the burden of proof on the issue for which expert testimony is offered shall serve on the other
parties the information required by paragraph (a)(4)(A) within seven days after the close of fact discovery. Within seven days
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thereafter, the party opposing the expert may serve notice electing either a deposition of the expert pursuant to paragraph (a)

(4)(B) and Rule 30, or awritten report pursuant to paragraph (a)(4)(B). The deposition shall occur, or the report shall be served
on the other parties, within 28 days after the election is served on the other parties. If no election is served on the other parties,
then no further discovery of the expert shall be permitted.

(a)(4)(C)(ii) The party who does not bear the burden of proof on the issue for which expert testimony is offered shall serve
on the other parties the information required by paragraph (a)(4)(A) within seven days after the later of (A) the date on which
the election under paragraph (a)(4)(C)(i) is due, or (B) receipt of the written report or the taking of the expert's deposition
pursuant to paragraph (a)(4)(C)(i). Within seven days thereafter, the party opposing the expert may serve notice electing either
adeposition of the expert pursuant to paragraph (a)(4)(B) and Rule 30, or awritten report pursuant to paragraph (a)(4)(B). The
deposition shall occur, or the report shall be served on the other parties, within 28 days after the election is served on the other
parties. If no election is served on the other parties, then no further discovery of the expert shall be permitted.

(a)(4)(C)(iii) If the party who bears the burden of proof on an issue wants to designate rebuttal expert witnesses it shall serve
on the other parties the information required by paragraph (a)(4)(A) within seven days after the later of (A) the date on which
the election under paragraph (a)(4)(C)(ii) is due, or (B) receipt of the written report or the taking of the expert's deposition
pursuant to paragraph (a)(4)(C)(ii). Within seven days thereafter, the party opposing the expert may serve notice el ecting either
adeposition of the expert pursuant to paragraph (a)(4)(B) and Rule 30, or awritten report pursuant to paragraph (a)(4)(B). The
deposition shall occur, or the report shall be served on the other parties, within 28 days after the election is served on the other
parties. If no election is served on the other parties, then no further discovery of the expert shall be permitted.

(a)(4)(D) Multiparty actions. In multiparty actions, all parties opposing the expert must agree on either areport or adeposition.
If al parties opposing the expert do not agree, then further discovery of the expert may be obtained only by deposition pursuant
to paragraph (a)(4)(B) and Rule 30.

(a)(4)(E) Summary of non-retained expert testimony. If a party intends to present evidence at trial under Rule 702 of the Utah
Rules of Evidence from any person other than an expert witnesswho is retained or specially employed to provide testimony in
the case or a person whose duties as an employee of the party regularly involve giving expert testimony, that party must serve
on the other parties a written summary of the facts and opinions to which the witness is expected to testify in accordance with
the deadlines set forth in paragraph (a)(4)(C). A deposition of such awitness may not exceed four hours.

(a)(5) Pretrial disclosures.

(&)(5)(A) A party shall, without waiting for a discovery request, serve on the other parties:

(&(5)(A)(i) the name and, if not previously provided, the address and telephone number of each witness, unless solely for
impeachment, separately identifying witnesses the party will call and witnesses the party may call;

@ (B)(A)(ii) the name of witnesses whose testimony is expected to be presented by transcript of a deposition and a copy of the
transcript with the proposed testimony designated; and

(&(5)(A)(iii) acopy of each exhibit, including charts, summaries and demonstrative exhibits, unless solely for impeachment,
separately identifying those which the party will offer and those which the party may offer.
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(a)(5)(B) Disclosure required by paragraph (a)(5) shall be served on the other parties at least 28 days before trial. At least
14 days before trial, a party shall serve and file counter designations of deposition testimony, objections and grounds for the
objections to the use of a deposition and to the admissibility of exhibits. Other than objections under Rules 402 and 403 of the
Utah Rules of Evidence, objections not listed are waived unless excused by the court for good cause.

(b) Discovery scope.

(b)(1) In general. Parties may discover any matter, not privileged, which is relevant to the claim or defense of any party if the
discovery satisfies the standards of proportionality set forth below. Privileged matters that are not discoverable or admissible
in any proceeding of any kind or character include al information in any form provided during and created specifically as part
of arequest for an investigation, the investigation, findings, or conclusions of peer review, care review, or quality assurance
processes of any organization of health care providers as defined in the Utah Health Care Malpractice Act for the purpose of
evaluating care provided to reduce morbidity and mortality or to improve the quality of medical care, or for the purpose of peer
review of the ethics, competence, or professional conduct of any health care provider.

(b)(2) Proportionality. Discovery and discovery requests are proportional if:

(b)(2)(A) the discovery isreasonable, considering the needs of the case, the amount in controversy, the complexity of the case,
the parties' resources, the importance of the issues, and the importance of the discovery in resolving the issues;

(b)(2)(B) the likely benefits of the proposed discovery outweigh the burden or expense;

(b)(2)(C) the discovery is consistent with the overall case management and will further the just, speedy and inexpensive
determination of the case;

(b)(2)(D) the discovery is not unreasonably cumulative or duplicative;

(b)(2)(E) the information cannot be obtained from another source that is more convenient, less burdensome or less expensive;
and

(b)(2)(F) the party seeking discovery has not had sufficient opportunity to obtain the information by discovery or otherwise,
taking into account the parties' relative access to the information.

(b)(3) Burden. The party seeking discovery aways has the burden of showing proportionality and relevance. To ensure
proportionality, the court may enter orders under Rule 37.

(b)(4) Electronically stored information. A party claiming that electronically stored information is not reasonably accessible
because of undue burden or cost shall describe the source of the electronically stored information, the nature and extent of the
burden, the nature of the information not provided, and any other information that will enable other partiesto evaluate the claim.
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(b)(5) Trial preparation materials. A party may obtain otherwise discoverable documents and tangible things prepared in
anticipation of litigation or for trial by or for another party or by or for that other party's representative (including the party's
attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial
need of the materials and that the party is unable without undue hardship to obtain substantially equivalent materials by other
means. In ordering discovery of such materials, the court shall protect against disclosure of the mental impressions, conclusions,
opinions, or legal theories of an attorney or other representative of a party.

(b)(6) Satement previously made about the action. A party may obtain without the showing required in paragraph (b)(5) a
statement concerning the action or its subject matter previously made by that party. Upon regquest, a person not a party may
obtain without the required showing a statement about the action or its subject matter previously made by that person. If the
request isrefused, the person may movefor acourt order under Rule 37. A statement previously madeis (A) awritten statement
signed or approved by the person making it, or (B) a stenographic, mechanical, electronic, or other recording, or atranscription
thereof, which isasubstantially verbatim recital of an oral statement by the person making it and contemporaneously recorded.

(b)(7) Trial preparation; experts.

(b)(7)(A) Trial-preparation protection for draft reports or disclosures. Paragraph (b)(5) protectsdrafts of any report or disclosure
required under paragraph (a)(4), regardless of the form in which the draft is recorded.

(b)(7)(B) Trial-preparation protection for communications between a party's attorney and expert witnesses. Paragraph (b)(5)
protects communications between the party's attorney and any witness required to provide disclosures under paragraph (a)(4),
regardless of the form of the communications, except to the extent that the communications:

(b)(7)(B)(i) relate to compensation for the expert's study or testimony;

(b)(7)(B)(ii) identify facts or data that the party's attorney provided and that the expert considered in forming the opinions to
be expressed; or

(b)(7)(B)(iii) identify assumptions that the party's attorney provided and that the expert relied on in forming the opinions to
be expressed.

(b)(7)(C) Expert employed only for trial preparation. Ordinarily, aparty may not, by interrogatories or otherwise, discover facts
known or opinions held by an expert who has been retained or specially employed by ancther party in anticipation of litigation
or to prepare for trial and who is not expected to be called as awitness at trial. A party may do so only:

(b)(7)(C)(i) as provided in Rule 35(b); or

(b)(7)(C)(ii) on showing exceptional circumstances under which it isimpracticable for the party to obtain facts or opinions on
the same subject by other means.

(b)(8) Claims of privilege or protection of trial preparation materials.
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(b)(8)(A) Information withheld. If a party withholds discoverable information by claiming that it is privileged or prepared in
anticipation of litigation or for trial, the party shall make the claim expressly and shall describe the nature of the documents,
communications, or things not produced in a manner that, without revealing the information itself, will enable other parties
to evaluate the claim.

(b)(8)(B) Information produced. If a party produces information that the party claimsis privileged or prepared in anticipation
of litigation or for trial, the producing party may notify any receiving party of the claim and the basisfor it. After being notified,
areceiving party must promptly return, sequester, or destroy the specified information and any copies it has and may not use
or disclose the information until the claim is resolved. A receiving party may promptly present the information to the court
under seal for adetermination of the claim. If the receiving party disclosed the information before being notified, it must take
reasonable stepsto retrieve it. The producing party must preserve the information until the claim is resolved.

(c) Methods, sequence and timing of discovery; tiers; limitson standard discovery; extraordinary discovery.

(c)(1) Methods of discovery. Parties may obtain discovery by one or more of the following methods: depositions upon oral
examination or written questions; written interrogatories; production of documents or things or permission to enter upon land
or other property, for inspection and other purposes; physical and mental examinations; requests for admission; and subpoenas
other than for a court hearing or trial.

(©)(2) Sequence and timing of discovery. Methods of discovery may be used in any sequence, and the fact that a party is
conducting discovery shall not delay any other party's discovery. Except for cases exempt under paragraph (a)(3), a party may
not seek discovery from any source before that party'sinitial disclosure obligations are satisfied.

(c)(3) Definition of tiers for standard discovery. Actions claiming $50,000 or less in damages are permitted standard discovery
asdescribed for Tier 1. Actionsclaiming more than $50,000 and less than $300,000 in damages are permitted standard discovery
as described for Tier 2. Actions claiming $300,000 or more in damages are permitted standard discovery as described for Tier
3. Absent an accompanying damage claim for more than $300,000, actions claiming non-monetary relief are permitted standard
discovery as described for Tier 2.

(c)(4) Definition of damages. For purposes of determining standard discovery, the amount of damages includes the total of
all monetary damages sought (without duplication for alternative theories) by all partiesin all claims for relief in the original
pleadings.

(c)(5) Limits on standard fact discovery. Standard fact discovery per side (plaintiffs collectively, defendants collectively, and
third-party defendants collectively) in each tier is asfollows. The days to complete standard fact discovery are calculated from
the date the first defendant's first disclosure is due and do not include expert discovery under paragraphs(a)(4)(C) and (D).

Tier Days
Total Rule 33 Rule 34 Rule 36 to
Fact Interrogatories Requests Requests Complete
Amount of Deposition including all for for Standard
Damages Hours discrete subparts Production Admission Fact
Discovery
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1 $50,000 or
less 3 0 5 5 120

2 More than
$50,000 and
lessthan
$300,000
or non-
monetary
relief 15 10 10 10 180

3 $300,000 or
more 30 20 20 20 210

(c)(6) Extraordinary discovery. To abtain discovery beyond the limits established in paragraph (c)(5), a party shall file:

(c)(6)(A) before the close of standard discovery and after reaching the limits of standard discovery imposed by these rules, a
stipulated statement that extraordinary discovery is necessary and proportional under paragraph (b)(2) and that each party has
reviewed and approved a discovery budget; or

(c)(6)(B) before the close of standard discovery and after reaching the limits of standard discovery imposed by these rules, a
request for extraordinary discovery under Rule 37(a).

(d) Requirements for disclosure or response; disclosure or response by an organization; failureto disclose; initial and
supplemental disclosures and responses.

(d)(1) A party shall make disclosures and responses to discovery based on the information then known or reasonably available
to the party.

(d)(2) If the party providing disclosure or responding to discovery is a corporation, partnership, association, or governmental
agency, the party shall act through one or more officers, directors, managing agents, or other persons, who shall make disclosures
and responses to discovery based on the information then known or reasonably available to the party.

(d)(3) A party is not excused from making disclosures or responses because the party has not completed investigating the case
or because the party challenges the sufficiency of another party's disclosures or responses or because another party has not
made disclosures or responses.

(d)(4) If a party fails to disclose or to supplement timely a disclosure or response to discovery, that party may not use the
undisclosed witness, document or material at any hearing or trial unless the failure is harmless or the party shows good cause
for the failure.

(d)(5) If aparty learnsthat adisclosure or responseisincomplete or incorrect in someimportant way, the party must timely serve
on the other parties the additional or correct information if it has not been made known to the other parties. The supplemental
disclosure or response must state why the additional or correct information was not previously provided.
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(e) Signing discovery requests, responses, and objections. Every disclosure, request for discovery, response to a request for
discovery and objection to arequest for discovery shall beinwriting and signed by at |east one attorney of record or by the party
if the party is not represented. The signature of the attorney or party is a certification under Rule 11. If arequest or responseis
not signed, the receiving party does not need to take any action with respect to it. If a certification is made in violation of the
rule, the court, upon mation or upon its own initiative, may take any action authorized by Rule 11 or Rule 37(b).

(f) Filing. Except as required by these rules or ordered by the court, a party shall not file with the court a disclosure, a request
for discovery or aresponse to a request for discovery, but shall file only the certificate of service stating that the disclosure,
request for discovery or response has been served on the other parties and the date of service.

Credits
[Effective May 2, 2005; amended effective November 1, 2007; November 1, 2008; November 1, 2011; March 6, 2012; April
1, 2013; May 1, 2015.]

Editors Notes

ADVISORY COMMITTEE NOTES

Disclosurerequirements and timing. Rule 26(a)(1). The 2011 amendments seek to reduce discovery costs by requiring each
party to produce, at an early stage in the case, and without a discovery request, al of the documents and physical evidence the
party may offer in its case-in-chief and the names of witnesses the party may call in its case-in-chief, with a description of their
expected testimony. In this respect, the amendments build on the initial disclosure requirements of the prior rules. In addition
to the disclosures required by the prior version of Rule 26(a)(1), a party must disclose each fact witness the party may call in
its case-in-chief and a summary of the witness's expected testimony, a copy of al documents the party may offer in its case-
in-chief, and all documents to which a party refersinits pleadings.

Not all information will be known at the outset of a case. If discovery is serving its proper purpose, additional witnesses,
documents, and other information will be identified. The scope and the level of detail required in the initial Rule 26(a)(1)
disclosures should be viewed in light of this reality. A party is not required to interview every witness it ultimately may call
at trial in order to provide a summary of the witness's expected testimony. As the information becomes known, it should be
disclosed. No summaries are required for adverse parties, including management level employees of business entities, because
opposing lawyers are unable to interview them and their testimony is available to their own counsel. For uncooperative or
hostile witnesses any summary of expected testimony would necessarily be limited to the subject areasthe witnessisreasonably
expected to testify about. For example, defense counsel may be unable to interview atreating physician, so theinitial summary
may only disclosethat the witnesswill be questioned concerning the plaintiff'sdiagnosis, treatment and prognosis. After medical
records have been obtained, the summary may be expanded or refined.

Subject to the foregoing qualifications, the summary of the witness's expected testimony should be just that--a summary. The
rule does not require prefiled testimony or detailed descriptions of everything awitness might say at trial. On the other hand, it
requires more than the broad, conclusory statements that often were made under the prior version of Rule 26(a)(1)(e.g., “The
witness will testify about the events in question” or “The witness will testify on causation.”). The intent of this requirement
is to give the other side basic information concerning the subjects about which the witness is expected to testify at trial, so
that the other side may determine the witness's relative importance in the case, whether the witness should be interviewed
or deposed, and whether additional documents or information concerning the witness should be sought. This information is
important because of the other discovery limits contained in the 2011 amendments, particularly the limits on depositions.
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Likewise, the documents that should be provided as part of the Rule 26(a)(1) disclosures are those that a party reasonably

believes it may use at trial, understanding that not all documents will be available at the outset of a case. In thisregard, it is
important to remember that the duty to provide documents and witness information is a continuing one, and disclosures must
be promptly supplemented as new evidence and witnesses become known as the case progresses.

The amendments also require parties to provide more information about damages early in the case. Too often, the subject of
damages is deferred until late in the case. Early disclosure of damages information is important. Among other things, it is a
critical factor in determining proportionality. The committee recognizes that damages often require additional discovery, and
typicaly are the subject of expert testimony. The Rule is not intended to require expert disclosures at the outset of a case. At
the same time, the subject of damages should not simply be deferred until expert discovery. Parties should make a good faith
attempt to compute damages to the extent it is possible to do so and must in any event provide all discoverable information on
the subject, including materials related to the nature and extent of the damages.

The penalty for failing to make timely disclosures is that the evidence may not be used in the party's case-in-chief. To make
the disclosure requirement meaningful, and to discourage sandbagging, parties must know that if they fail to disclose important
information that is helpful to their case, they will not be able to use that information at trial. The courts will be expected to
enforce them unless the failure is harmless or the party shows good cause for the failure.

The 2011 amendments al so change the time for making these required disclosures. Because the plaintiff controlswhen it brings
the action, plaintiffs must make their disclosures within 14 days after service of the first answer. A defendant is required to
make its disclosures within 28 days after the plaintiff's first disclosure or after that defendant's appearance, whichever islater.
The purpose of early disclosureisto have all parties present the evidence they expect to use to prove their claims or defenses,
thereby giving the opposing party the ability to better evaluate the case and determine what additional discovery is necessary
and proportional.

Thetime periods for making Rule 26(a)(1) disclosures, and the presumptive deadlines for completing fact discovery, are keyed
to the filing of an answer. If a defendant files a motion to dismiss or other Rule 12(b) motion in lieu of an answer, these time
periods normally would be not begin to run until that motion is resolved.

Finally, the 2011 amendments eliminate two categories of actions that previously were exempt from the mandatory disclosure
requirements. Specifically, the amendments eliminate the prior exemption for contract actions in which the amount claimed is
$20,000 or less, and actions in which any party is proceeding pro se. In the committeg's view, these types of actions will benefit
from the early disclosure requirements and the overall reduced cost of discovery.

Expert disclosuresand timing. Rule 26(a)(3). Expert discovery has become an ever-increasing component of discovery cost.
The prior rules sought to eliminate some of these costs by requiring the written disclosure of the expert's opinions and other
background information. However, because the expert was not required to sign these disclosures, and because experts often
were alowed to deviate from the opinions disclosed, attorneys typically would take the expert's deposition to ensure the expert
would not offer “surprise” testimony at trial, thereby increasing rather than decreasing the overall cost. The amendments seek to
remedy this and other costs associated with expert discovery by, among other things, allowing the opponent to choose either a
deposition of the expert or awritten report, but not both; in the case of written reports, requiring more comprehensive disclosures,
signed by the expert, and making clear that expertswill not be allowed to testify beyond what isfairly disclosed in areport, all
with the goal of making reports areliable substitute for depositions; and incorporating a rule that protects from discovery most
communications between an attorney and retained expert. Discovery of expert opinions and testimony is automatic under Rule
26(a)(3) and parties are not required to serve interrogatories or use other discovery devicesto obtain this information.

Disclosures of expert testimony are made in sequence, with the party who bearsthe burden of proof on theissuefor which expert

testimony will be offered going first. Within seven days after the close of fact discovery, that party must disclose: (i) the expert's
curriculum vitae identifying the expert's qualifications, publications, and prior testimony; (ii) compensation information; (iii)
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abrief summary of the opinions the expert will offer; and (iv) a complete copy of the expert's file for the case. The file should

include al of the facts and data that the expert has relied upon in forming the expert's opinions. If the expert has prepared
summaries of data, spreadsheets, charts, tables, or similar materials, they should be included. If the expert has used software
programs to make calculations or otherwise summarize or organize data, that information and underlying formulas should be
provided in native form so it can be analyzed and understood. To the extent the expert is relying on depositions or materials
produced in discovery, then alist of the specific materials relied upon is sufficient. The committee recognizes that experts
frequently will prepare demonstrative exhibitsor other aidstoillustrate the expert'stestimony at trial, and the costsfor preparing
these materials can be substantial. For that reason, these types of demonstrative aids may be prepared and disclosed later, as
part of the Rule 26(a)(4) pretrial disclosures when trial isimminent.

Within seven days after this disclosure, the party opposing the retained expert may elect either a deposition or a written report
from the expert. A deposition is limited to four hours, which is not included in the deposition hours under Rule 26(c)(5), and
the party taking it must pay the expert's hourly fee for attending the deposition. If a party elects a written report, the expert
must provide a signed report containing a complete statement of all opinions the expert will express and the basis and reasons
for them. The intent is not to require a verbatim transcript of exactly what the expert will say at trial; instead the expert must
fairly disclose the substance of and basis for each opinion the expert will offer. The expert may not testify in a party's case in
chief concerning any matter that is not fairly disclosed in the report. To achieve the goal of making reports areliable substitute
for depositions, courts are expected to enforce this requirement. If a party elects a deposition, rather than a report, it is up to
the party to ask the necessary questions to “lock in” the expert's testimony. But the expert is expected to be fully prepared on
all aspects of hig/her trial testimony at the time of the deposition and may not leave the door open for additional testimony by
qualifying answers to deposition questions.

Thereport or deposition must be completed within 28 days after the el ection is made. After this, the party who does not bear the
burden of proof on the issue for which expert testimony is offered must make its corresponding disclosures and the opposing
party may then elect either a deposition or awritten report. Under the deadlines contained in the rules, expert discovery should
take lessthan three months to complete. However, aswith the other discovery rules, these deadlines can be altered by stipulation
of the parties or order of the court.

The amendments al so address the issue of testimony from non-retained experts, such as treating physicians, police officers, or
employees with special expertise, who are not retained or specially employed to provide expert testimony, or whose duties as
an employee do not regularly involve giving expert testimony. This issue was addressed by the Supreme Court in Drew v. Lee,
2011 UT 15, wherein the court held that reports under the prior version of Rule 26(a)(3) are not required for treating physicians.

There are anumber of difficulties inherent in disclosing expert testimony that may be offered from fact witnesses. First, there
is often not a clear line between fact and expert testimony. Many fact witnesses have scientific, technical or other specialized
knowledge, and their testimony about the events in question often will cross into the area of expert testimony. The rules are
not intended to erect artificial barriersto the admissibility of such testimony. Second, many of these fact witnesses will not be
within the control of the party who plansto call them at trial. These witnesses may not be cooperative, and may not be willing
to discuss opinions they have with counsel. Where this is the case, disclosures will necessarily be more limited. On the other
hand, consistent with the overall purpose of the 2011 amendments, a party should receive advance noticeif their opponent will
solicit expert opinions from a particular witness so they can plan their case accordingly. In an effort to strike an appropriate
balance, the rules require that such witnesses be identified and the information about their anticipated testimony should include
that whichisrequired under Rule 26(a)(1)(A)(ii), which should include any opinion testimony that a party expectsto elicit from
them at trial. If a party has disclosed possible opinion testimony inits Rule 26(a)(1)(A)(ii) disclosures, that party is not required
to prepare a separate Rule 26(a)(4)(E) disclosure for the witness. And if that disclosure is made in advance of the witness's
deposition, those opinions should be explored in the deposition and not in a separate expert deposition. Otherwise, the timing
for disclosure e of non-retained expert opinions is the same as that for retained experts under Rule 26(a)(4)(C) and depends
on whether the party has the burden of proof or is responding to another expert. Rules 26(a)(4)(E) and 26(a)(1)(A)(ii) are not
intended to elevate form over substance--all they require is that a party fairly inform its opponent that opinion testimony may
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be offered from a particular witness. And because a party who expects to offer this testimony normally cannot compel such a

witness to prepare awritten report, further discovery must be done by interview or by deposition.

Finally, the amendments include a new Rule 26(b)(7) that protects from discovery draft expert reports and, with limited
exception, communications between an attorney and an expert. These changes are modeled after the recent changes to the
Federal Rules of Civil Procedure and are intended to address the unnecessary and costly procedures that often were employed
in order to protect such information from discovery, and to reduce “satellite litigation” over such issues.

Scope of discovery--Proportionality. Rule 26(b). Proportionality is the principle governing the scope of discovery. Simply
stated, it means that the cost of discovery should be proportional to what is at stake in the litigation.

In the past, the scope of discovery was governed by “relevance” or the “likelihood to lead to discovery of admissible evidence.”
These broad standards may have secured just results by allowing a party to discover all factsrelevant to the litigation. However,
they did little to advance two equally important objectives of the rules of civil procedure--the speedy and inexpensive resolution
of every action. Accordingly, theformer standards governing the scope of discovery have been replaced with the proportionality
standards in subpart (b)(1).

The concept of proportionality is not new. The prior rule permitted the Court to limit discovery methods if it determined that
“the discovery was unduly burdensome or expensive, taking into account the needs of the case, the amount in controversy,
limitations on the parties resources, and the importance of the issues at stake in the litigation.” The Federal Rules of Civil
Procedure containsasimilar provision. See Fed. R. Civ. P. 26(b)(2)(C). Thismethod of limiting discovery, however, wasrarely
invoked either under the Utah rules or federal rules.

Under the prior rule, the party objecting to the discovery request had the burden of proving that a discovery request was not
proportional. The new rule changes the burden of proof. Today, the party seeking discovery beyond the scope of “standard”
discovery has the burden of showing that the request is “relevant to the claim or defense of any party” and that the request
satisfiesthe standards of proportionality. Asbefore, ultimate admissibility is not an appropriate objection to adiscovery request
so long as the proportionality standard and other requirements are met.

The 2011 amendments establish three tiers of standard discovery in Rule 26(c). Ideally, rules of procedure should be crafted to
promote predictability for litigants. Rules should limit the need to resort to judicial oversight. Tiered standard discovery seeks
to achieve these ends. The “one-size-fits-all” system is rejected. Tiered discovery signals to judges, attorneys, and parties the
amount of discovery which by ruleis deemed proportional for cases with different amountsin controversy.

Any system of rules which permits the facts and circumstances of each case to inform procedure cannot eliminate uncertainty.
Ultimately, the trial court has broad discretion in deciding whether a discovery request is proportional. The proportionality
standards in subpart (b)(2) and the discovery tiers in subpart (c) mitigate uncertainty by guiding that discretion. The proper
application of the proportionality standards will be defined over time by trial and appellate courts.

Standard and extraordinary discovery. Rule 26(c). As acounterpart to requiring more detailed disclosures under Rule 26(a),
the 2011 amendments place new limitations on additional discovery the parties may conduct. Because the committee expects
the enhanced disclosure requirements will automatically permit each party to learn the witnesses and evidence the opposing
side will offer in its case-in-chief, additional discovery should serve the more limited function of permitting parties to find
witnesses, documents, and other evidentiary materials that are harmful, rather than helpful, to the opponent's case.

Rule 26(c) providesfor three separate “tiers’ of limited, “ standard” discovery that are presumed to be proportional to the amount
and issues in controversy in the action, and that the parties may conduct as a matter of right. An aggregation of all damages
sought by all partiesin an action dictates the applicabletier of standard discovery, whether such damages are sought by way of a
complaint, counterclaim, or otherwise. Thetiers of standard discovery are set forth in achart that is embedded in the body of the
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ruleitself. “Tier 1" describesaminimal amount of standard discovery that is presumed proportional for casesinvolving damages

of $50,000 or less. “Tier 2" setsforth larger limits on standard discovery that are applicable in cases involving damages above
$50,000 but less than $300,000. Finally, “Tier 3" prescribes still greater standard discovery for actions involving damages in
excess of $300,000. Deposition hours are charged to a side for the time spent asking questions of the witness. In a particular
deposition, one side may use two hours whilethe other side uses only 30 minutes. Thetiersalso provide presumptive limitations
on the time within which standard discovery should be completed, which limitations similarly increase with the amount of
damagesat issue. A statement of discovery issueswill not toll the period. Parties are expected to be reasonabl e and accomplish as
much asthey can during standard discovery. A statement of discovery issues may result in additional discovery and sanctions at
the expense of aparty who unreasonably failsto respond or otherwise frustrates discovery. After the expiration of the applicable
time limitation, a case is presumed to be ready for trial. Actions for non-monetary relief, such as injunctive relief, are subject
to the standard discovery limitations of Tier 2, absent an accompanying monetary claim of $300,000 or more, in which case
Tier 3 applies. The committee determined these standard discovery limitations based on the expectation that for the majority of
cases filed in the Utah State Courts, the magnitude of available discovery and applicable time parameters available under the
three-tiered system should be sufficient for cases involving the respective amounts of damages.

Despite the expectation that standard discovery according to the applicabletier should be adequatein the typical case, the 2011
amendments contemplate there will be some cases for which standard discovery is not sufficient or appropriate. In such cases,
parties may conduct additional discovery that is shown to be consistent with the principle of proportionality. There are two ways
to obtain such additional discovery. The first is by stipulation. If the parties can agree additional discovery is necessary, they
may stipulate to as much additional discovery as they desire, provided they stipulate the additional discovery is proportional
to what is at stake in the litigation and counsel for each party certifies that the party has reviewed and approved a budget for
additional discovery. Such a stipulation should be filed before the close of the standard discovery time limit, but only after
reaching the limits for that type of standard discovery available under the rule. If these conditions are met, the Court will not
second-guess the parties and their counsel and must approve the stipul ation.

The second method to obtain additional discovery is by a statement of discovery issues. The committee recognizes there
will be some cases in which additional discovery is appropriate, but the parties cannot agree to the scope of such additional
discovery. These may include, among other categories, large and factually complex casesand casesin which thereisasignificant
disparity in the parties’ access to information, such that one party legitimately has a greater need than the other party for
additional discovery in order to prepare properly for trial. To prevent a party from taking advantage of this situation, the 2011
amendmentsallow any party to request additional discovery. Aswith stipulationsfor extraordinary discovery, aparty requesting
extraordinary discovery should do so before the close of the standard discovery time limit, but only after the party has reached
the limits for that type of standard discovery available to it under the rule. By taking advantage of this discovery, counsel
should be better equipped to articulate for the court what additional discovery is needed and why. The requesting party must
demonstrate that the additional discovery is proportiona and certify that the party has reviewed and approved a discovery
budget. The burden to show the need for additional discovery, and to demonstrate relevance and proportionality, always falls
on the party seeking additional discovery. However, cases in which such additional discovery is appropriate do exist, and it
isimportant for courts to recognize they can and should permit additional discovery in appropriate cases, commensurate with
the complexity and magnitude of the dispute.

Protective order language moved to Rule 37. The 2011 amendments delete in its entirety the prior language of Rule 26(c)
governing motions for protective orders. The substance of that language is now found in Rule 37. The committee determined
it was preferable to cover requests for an order to compel, for a protective order, and sanctions in a single rule, rather than
two separate rules.

Consequences of failure to disclose. Rule 26(d). If a party fails to disclose or to supplement timely its discovery responses,
that party cannot use the undisclosed witness, document, or material at any hearing or trial, absent proof that non-disclosure
was harmless or justified by good cause. More complete disclosuresincrease the likelihood that the case will be resolved justly,
speedily, and inexpensively. Not being able to use evidence that aparty fails properly to disclose provides a powerful incentive
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to make complete disclosures. Thisis true only if trial courts hold parties to this standard. Accordingly, athough atrial court
retains discretion to determine how properly to address this issue in a given case, the usua and expected result should be
exclusion of the evidence.

LEGISLATIVE NOTE

(1) The amended language in paragraph (b)(1) is intended to incorporate long-standing protections against discovery and
admission into evidence of privileged matters connected to medical care review and peer review into the Utah Rules of Civil
Procedure. These privileges, found in both Utah common law and statute, include Sections 26-25-3, 58-13-4, and 58-13-5,
UCA, 1953. Thelanguage isintended to ensure the confidentiality of peer review, care review, and quality assurance processes
and to ensure that the privilege is limited only to documents and information created specifically as part of the processes.
It does not extend to knowledge gained or documents created outside or independent of the processes. The language is not
intended to limit the court'sexisting ability, if it chooses, to review contested documentsin camerain order to determinewhether
the documents fall within the privilege. The language is not intended to alter any existing law, rule, or regulation relating
to the confidentiality, admissibility, or disclosure of proceedings before the Utah Division of Occupational and Professional
Licensing. The Legidature intends that these privileges apply to all pending and future proceedings governed by court rules,
including administrative proceedings regarding licensing and reimbursement.

(2) The Legidature does not intend that the amendments to this rule be construed to change or ater afinal order concerning
discovery matters entered on or before the effective date of this amendment.

(3) The Legidlature intends to give the greatest effect to its amendment, as legally permissible, in matters that are pending on
or may arise after the effective date of this amendment, without regard to when the case was filed.

LAW REVIEW AND JOURNAL COMMENTARIES
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UNITED STATES CODE ANNOTATED
In general, see FRCP Rule 26 et seq.

Relevant Notes of Decisions (163)
View all 202
Notes of Decisions listed below contain your search terms.

In general

Tria court mooted for appeal purported creditor's argument that court erred in dismissing his debt collection claimsfor failure
to comply with rules of civil procedure by not arranging for scheduling conference, in debtor's motion to dismiss for failure to
prosecute, where court acknowledged that rule requiring a scheduling conference did not apply because some of the defendants
were not represented by counsel, and court determined that the change in its analysis did not affect its original conclusion to
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dismiss for failure to prosecute. Velander v. LOL of Utah, LLC, 2015, 2015 UT App 171, 2015 WL 4130505. Appea and
Error &= 781(4)

Injured driver's failure to designate his witness as expert precluded consideration of witness' proposed opinion testimony
regarding proper inspection and repair of tie rods on all terrain vehicle, in driver's action against mechanic for negligent
inspection and repair of tie rods. Warenski v. Advanced RV Supply, 2011, 257 P.3d 1096, 685 Utah Adv. Rep. 50, 2011 UT
App 197, certiorari denied 268 P.3d 192. Pretrial Procedure &= 45

An attorney has aresponsibility to use the available discovery proceduresto diligently represent her client, and in civil matters,
Rules of Civil Procedure provide the means to do this. Rules of Prof.Conduct, Rule 1.3. Brown v. Glover, 2000, 16 P.3d 540,
408 Utah Adv. Rep. 12, 2000 UT 89, on remand 2001 UT App 52, 2001 WL 298577. Attorney And Client &= 112; Pretria
Procedure == 11; Pretrial Procedure &= 24

Wherewifefiled divorce complaint and, before service of summons and without notice to husband, a hearing was held in which
wife testified and thereafter an order for service of summons by publication was obtained and default of husband was entered
upon hisfailureto answer and divorce was granted on basi s of testimony which had been given by wife previously, court had no
legal evidence before it upon which to grant divorce and exceeded its jurisdiction when it attempted to grant a divorce without
first having taken legal evidence. U.C.A.1953, 30-3-4; Rules of Civil Procedure, rule 26 et seq. Treutlev. District Court of Salt
Lake County, 1958, 7 Utah 2d 155, 320 P.2d 666. Divorce @ 146

Under Rules of Civil Procedure, pleadings are restricted to the task of general notice-giving, and the deposition-discovery
process is invested with the vital role in the preparations of trial. Rules of Civil Procedure, rule 8(a). Blackham v. Snelgrove,
1955, 3 Utah 2d 157, 280 P.2d 453. Pleading &= 1; Pretrial Procedure &= 16; Pretrial Procedure &= 61

Construction and application

Rule with respect to discovery must be applied with common sense and within reasonabl e bounds consi stent with its objective.
Rules of Civil Procedure, rules 1(a), 30(b), 33. State By and Through Road Commission v. Petty, 1966, 17 Utah 2d 382, 412
P.2d 914. Pretrial Procedure &= 13

Nature and purpose of discovery

Rules authorizing discovery sanctions are aimed at encouraging good faith compliance with the discovery obligations imposed
under therulesof civil procedure, and provide the court with the authority to sanctionthosewhofail tolive up to therequirements
of those rules. PC Crane Service, LLC v. McQueen Masonry, Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App
61. Pretrial Procedure &= 44.1

Purpose of discovery rulesisto facilitate fair trialswith full disclosure of all relevant testimony and evidence. Roundy v. Staley,
1999, 984 P.2d 404, 374 Utah Adv. Rep. 15, 1999 UT App 229, certiorari denied 994 P.2d 1271. Pretrial Procedure é=- 14.1

Discovery rules were intended to make procedure as simple and efficient as possible by eliminating any useless ritual, undue
rigidities or technicalities and to remove elements of surprise or trickery, and accordingly rules should be liberally construed.

Rules of Civil Procedure, rules 1(a), 26(b), 33. Ellisv. Gilbert, 1967, 19 Utah 2d 189, 429 P.2d 39. Pretrial Procedure &= 15

The aobjects and purposes of the Rules of Civil Procedure concerning discovery are to develop the truth and prevent surprise.
Rules of Civil Procedure, rules 26(b), 30(b), 34. Mower v. McCarthy, 1952, 122 Utah 1, 245 P.2d 224. Pretrial Procedure &= 15

Because the courts at common law allowed parties to conceal from each other up to the time of trial the evidence on which
they meant to rely, and would not compel either of them to supply the other with any evidence, the equitable remedy of bills
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for discovery to assist the prosecution or defense of an action pending in a court at law arose. Larson v. Salt Lake City, 1908,
34 Utah 318, 97 P. 483. Pretrial Procedure &= 14.1

Actions and proceedingsin which discovery isavailable
Discovery is to be liberally permitted in condemnation cases. Utah Dept. of Transp. v. Rayco Corp., 1979, 599 P.2d 481.
Pretrial Procedure &= 21

Right to discovery and groundsfor allowance or refusal, generally

Former client violated discovery deadline by serving discovery on attorney in legal malpractice action on the last day for
discovery, because attorney did not have timein which to respond. Dahl v. Harrison, 2011, 265 P.3d 139, 695 Utah Adv. Rep.
4,2011 UT App 389, certiorari denied 275 P.3d 1019. Pretrial Procedure @= 25

Insofar as discovery will aid in eliminating noncontroversial matters and in identifying, narrowing and clarifying issues on
which contest may prove to be necessary, it should be liberally permitted. Rules of Civil Procedure, rules 1(a), 30(b), 33.
State By and Through Road Commission v. Petty, 1966, 17 Utah 2d 382, 412 P.2d 914. Pretrial Procedure &= 17.1; Pretrial
Procedure &= 335

The fact that a party having peculiar knowledge of a matter fails to bring it forward does not furnish any basis for the court to
make an order requiring such party to divulge his knowledge before trial to the adverse party, or to supply him with the means
of obtaining it. Larson v. Salt Lake City, 1908, 34 Utah 318, 97 P. 483. Pretrial Procedure &= 17.1

Discretion of court

The trial court's failure to grant motorist's wife's request to extend the discovery deadlines so she could amend her expert
designation list was not an abuse of discretion; the depositions of highway patrol officers occurred before wife's expert
disclosures and reports were due, and wife admitted that she learned during the depositions which officer was most
knowledgeable about the highway patrol diagram she desired to admit into evidence at trial, and thus which officer should
be designated as an expert. Solis v. Burningham Enterprises Inc., 2015, 2015 UT App 11, 778 Utah Adv. Rep. 44, 2015 WL
178249. Pretrial Procedure @= 25

A trial court must exclude an expert witness disclosed after expiration of the established deadline unless the court chooses
to exercise its equitable discretion. Callister v. Snowbird Corp., 2014, 2014 UT App 243, 771 Utah Adv. Rep. 43, 2014 WL
5305967. Pretrial Procedure &= 45

An abuse of discretion in the amount of a discovery sanction award may be demonstrated by showing that the district court
relied on an erroneous conclusion of law or that there was no evidentiary basis for the trial court's ruling. PC Crane Service,
LLC v. McQueen Masonry, Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App 61. Appeal and Error &= 961

To show that atrial court abused its discretion in choosing which discovery sanction to impose, a party must show either that
the sanction is based on an erroneous conclusion of law or that the sanction lacks an evidentiary basis. PC Crane Service, LLC
v. McQueen Masonry, Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App 61. Appeal and Error &= 961

Tria court did not abuseitsdiscretion by awarding seller attorney feesincurred on seller's second motion for discovery sanctions,
in purchaser's declaratory judgment action against seller of construction cranes and associate goodwill seeking to rescind its
obligation to pay for goodwill and recover payments previously made, where information that seller had sought in discovery was
pertinent to seller's defense, and purchaser's eventual admission, that crane trailer purchaser touted in a bank application was
never built, should have been disclosed much earlier in the discovery process. PC Crane Service, LLC v. McQueen Masonry,
Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App 61. Pretrial Procedure &= 44.1
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Tria courts have broad discretion regarding discovery matters, including protective orders. Smith v. Smith, 1999, 995 P.2d
14, 384 Utah Adv. Rep. 30, 1999 UT App 370, rehearing denied, certiorari denied 4 P.3d 1289. Pretrial Procedure @= 19;
Pretrial Procedure &= 41

Generally, trial court is granted broad latitude in handling discovery matters. R & R Energiesv. Mother Earth Industries, Inc.,
1997, 936 P.2d 1068, 313 Utah Adv. Rep. 33, rehearing denied. Pretrial Procedure &= 19

Time, place, and manner requirements relating to discovery are committed to the discretion of the tribunal. Bennion v. Utah
State Bd. of Oil, Gas & Min., 1983, 675 P.2d 1135. Pretrial Procedure = 19

Tribuna has sufficient discretion to require discovery practices that are fair and effective in circumstances of pending
controversy. Bennion v. Utah State Bd. of Oil, Gas & Min., 1983, 675 P.2d 1135. Pretrial Procedure @== 11

Wide latitude of discretion is vested in trial judge in determining whether good cause exists for requiring production of
documents. Rules of Civil Procedure, rule 34. Jackson v. Kennecott Copper Corp., 1972, 27 Utah 2d 310, 495 P.2d 1254.
Pretrial Procedure == 336

Discovery methods and procedure

Burden is on the discovering party to be diligent in using the available procedures to obtain discovery, and to notify the court
when a problem in doing so arises. Rules Civ.Proc., Rule 37. Brown v. Glover, 2000, 16 P.3d 540, 408 Utah Adv. Rep. 12,
2000 UT 89, on remand 2001 UT App 52, 2001 WL 298577. Pretrial Procedure = 24

Sequence, timing, and condition of cause

Thefailure of third-party plaintiff property ownersto take any stepsin pursuit of their claim against title company between the
time they purchased the cause of action back from bankruptcy trustee and the expert disclosure deadline was unjustified, and
thus, the trial court did not abuse its discretion by declining to relieve the property owners of the automatic exclusion of their
expert for their failure to disclose; even if the property owners were confused about their role in the case when the bankruptcy
trustee was substituted, any doubt regarding their authority and responsibility to pursue their claim should have been resolved
after they bought back the cause of action at auction. R.O.A. General, Inc. v. Chung Ji Dai, 2014, 2014 UT App 124, 761 Utah
Adv. Rep. 10, 2014 WL 2441850. Pretrial Procedure @= 45

A discovery request must be served early enough that the responding party will have a full thirty days in which to respond
before the discovery deadline. Dahl v. Harrison, 2011, 265 P.3d 139, 695 Utah Adv. Rep. 4, 2011 UT App 389, certiorari
denied 275 P.3d 1019. Pretrial Procedure &= 25

Trial court properly granted protective order prohibiting any further discovery against county, in connection with actioninwhich
landowners challenged county's approval of construction of railroad loading facility, on basis that all of plaintiffs' substantive
claims against county had been resolved when plaintiffs had earlier been granted partial summary judgment. Harper v. Summit
County, 1998, 963 P.2d 768, 348 Utah Adv. Rep. 7, certiorari granted 982 P.2d 87, affirmed in part, reversed in part 26 P.3d
193, 414 Utah Adv. Rep. 21, 2001 UT 10, rehearing denied. Pretrial Procedure &= 25

Tria court did not err in striking student's motions to compel discovery after motion disposing of the case had been granted,
since student could have preserved his right to discovery by seeking continuance of hearing on his first motion and, in view
of dismissal, no purpose would be served by defendants' responding to outstanding request for discovery. Reece v. Board of
Regents of State of Utah, 1987, 745 P.2d 457. Pretrial Procedure &= 25
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Scope of discovery--In general

Tria court acted within its discretion in granting protective order to limit plaintiff's discovery in action seeking recognition of
an unsolemnized marriage, where plaintiff's counsel failed to meet with defendant's counsel or schedule a meeting, and order
was granted two weeks before trial, after plaintiff had submitted certificate of readiness for trial one year earlier. Richards v.
Brown, 2009, 222 P.3d 69, 642 Utah Adv. Rep. 25, 2009 UT App 315, certiorari granted 225 P.3d 880, affirmed on other
grounds 274 P.3d 911, 704 Utah Adv. Rep. 39, 2012 UT 14. Pretrial Procedure &= 41

“Rebuttal evidence,” which party need not disclose pursuant to discovery request, is that which a party may or may not use,
depending on the testimony elicited at trial. (Per Greenwood, Associate P.J., with one Judge concurring in result.) Roundy v.
Staley, 1999, 984 P.2d 404, 374 Utah Adv. Rep. 15, 1999 UT App 229, certiorari denied 994 P.2d 1271. Pretrial Procedure &= 38

Use of discovery should not be extended to permit ferreting unduly into detail, nor to have effect of cross-examining opposing
party or hiswitnesses nor should it be distorted into fishing expedition in hope that something may be uncovered, but should be
confined within proper limits of enabling parties to find out essential facts for legitimate objectives. Rules of Civil Procedure,
rules1(a), 30(b), 33. State By and Through Road Commission v. Petty, 1966, 17 Utah 2d 382, 412 P.2d 914. Pretrial Procedure
== 28

One means of accomplishing objectives of new Rules of Civil Procedure is to permit discovery of information which will aid
in eliminating noncontroversial matters and identifying, narrowing and clarifying the issues on which contest may prove to be
necessary. Rules of Civil Procedure, rules 1(a), 30(b), 33. State By and Through Road Commission v. Petty, 1966, 17 Utah
2d 382, 412 P.2d 914. Pretrial Procedure &= 27.1

---- Relevancy and materiality, scope of discovery
Ultimate objective of lawsuit isdetermination of dispute, and whatever helps attain that objectiveis*“relevant” to lawsuit, within
discovery rule. Rulesof Civil Procedure, rule 26(b). Ellisv. Gilbert, 1967, 19 Utah 2d 189, 429 P.2d 39. Pretrial Procedure@== 31

---- Probable admissibility at trial, scope of discovery

Report written by former engineer for truck manufacturer was not sufficiently connected to testimony of manufacturer's door
latch expert to justify its admission in products liability action brought against truck manufacturer in order to impeach its
expert; manufacturer's expert could not properly lay the foundation for the engineer's report because he was not involved in
its preparations, and when questioned about his reliance on the engineer's report, expert stated that he had read the engineer's
report, eliminated it from the possibilities, and did his own work. Clayton v. Ford Motor Co., 2009, 214 P.3d 865, 632 Utah
Adv. Rep. 12, 2009 UT App 154, certiorari denied 221 P.3d 837. Evidence &= 560

Provision of discovery rule authorizing discovery of testimony even though it would not be admissible is not a restriction on
inquiry allowed into any matter which is relevant to subject matter of action. Rules of Civil Procedure, rule 26(b). Ellis v.
Gilbert, 1967, 19 Utah 2d 189, 429 P.2d 39. Pretrial Procedure == 32

---- Witnesses, scope of discovery
No expert report is required where the expert is the party's treating physician. Brussow v. Webster, 2011, 258 P.3d 615, 684
Utah Adv. Rep. 44, 2008 UT 6, 2011 UT App 193, certiorari denied 268 P.3d 192. Pretrial Procedure i 39

Injudicially imposing a deadline for the disclosure of witness lists in a civil case, a court must explicitly, either oraly or in

writing, impose a month and day deadline. Rules Civ.Proc., Rule 37(b)(2). Rehn v. Rehn, 1999, 974 P.2d 306, 363 Utah Adv.
Rep. 8, 1999 UT App 41. Pretrial Procedure = 40
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Requiring condemnor to answer as to what it contended was fair market value of property taken was proper, in condemnation

proceeding, even though condemnor may have based his claim as to such value upon advice it had received from expert
witnesses. Rules of Civil Procedure, rule 33. State By and Through Road Commission v. Petty, 1966, 17 Utah 2d 382, 412
P.2d 914. Pretrial Procedure &= 39

Requiring condemnor to state names and addresses of its witnesses in condemnation case was not improper particularly where
they were supposed to be experts and credence to be given their testimony depended to large extent upon their qualifications.
Rules of Civil Procedure, rule 33. State By and Through Road Commission v. Petty, 1966, 17 Utah 2d 382, 412 P.2d 914.
Pretrial Procedure &= 40

Railroad's records of conclusions stated by its experts as to cause of railroad accident in which plaintiff's husband was killed
were not discoverable even though denial of discovery would cause prejudice, hardship or injustice. Rules of Civil Procedure,
rules 26(b), 30(b), 34. Mower v. McCarthy, 1952, 122 Utah 1, 245 P.2d 224. Pretrial Procedure &= 379

Under Rules of Civil Procedure, writing which reflects the conclusions of an expert based on assumed facts, but not containing
evidence of events, conditions, circumstances and similar matters, is not discoverable. Rules of Civil Procedure, rules 26(b),
30(b), 34. Mower v. McCarthy, 1952, 122 Utah 1, 245 P.2d 224. Pretrial Procedure = 379

---- Insurance, generally, scope of discovery

A showing of breach of express contract by insurer is not a condition precedent to an insured seeking discovery in connection
with ongoing litigation of a bad faith claim. Christiansen v. Farmers Ins. Exchange, 2005, 116 P.3d 259, 523 Utah Adv. Rep.
12, 2005 UT 21, rehearing denied, on remand 2005 WL 4709726. Pretrial Procedure &= 37

Information underlying vehicle valuation comparison (VVC) completed by defendant motorist's insurer was irrelevant to
automobile accident case brought by plaintiff truck owners, where defendant’s stipulation in open court that she would not use
the VVC at trial removed any need plaintiffs had for information to impeach the VV C and where plaintiffs had never suggested
they would rely on the VVC at trial, and thus, information underlying the VV C was not subject to discovery. Rules Civ.Proc.,
Rule 26(b)(1); Rules of Evid., Rule 401. Magjor v. Hills, 1999, 980 P.2d 683, 369 Utah Adv. Rep. 24, 1999 UT 44. Pretrial
Procedure &= 36.1

Information in possession of uninsured motorist (UM) carrier on similar accidents and injuries, its internal policies and
procedures for handling UM claims, and internal aspects of processing of insured's claim were irrelevant in insured's tort
suit in which carrier had intervened to dispute uninsured motorist's liability and damages, and, thus, information sought in
interrogatories was not subject to discovery; information about other accidents and injuries would not assist in determining
degree of negligence or dollar value of insured'sinjuries, and information on internal policies and procedures would be related
only to hypothetical bad faith claim. Rules Civ.Proc., Rule 26(b)(1). Chatterton v. Walker, 1997, 938 P.2d 255, 312 Utah Adv.
Rep. 3, rehearing denied. Pretrial Procedure &= 283

Copy of automabileliability policy of defendant motorist should be produced for plaintiff upon proper demand, but information
regarding insurance should not be disclosed to jury. Rules of Civil Procedure, rules 26(b), 33. Y oung v. Barney, 1967, 20 Utah
2d 108, 433 P.2d 846. Pretrial Procedure &= 381

Defendant in automobile accident case must answer in discovery procedure whether she was insured, name of insurer, and

amount of coverage. Rules of Civil Procedure, rules 1(a), 16, 26(b), 33. Ellis v. Gilbert, 1967, 19 Utah 2d 189, 429 P.2d 39.
Pretrial Procedure &= 180

Privileged matters--In general
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Materials which are subject of protective order under Utah Rule of Civil Procedure governing protection from discovery for

trade secret or other confidential research, development, or commercial information are not privileged for purposes of Freedom
of Information Act trade secret exemption; rather, determination of whether documents contain trade secrets under Freedom of
Information Act exemption is to be made solely by applying express exemption for trade secrets and confidential commercial
or financia information found in exemption itself. 5 U.S.C.A. § 552(b)(4, 5); Utah Rules Civ.Proc., Rule 26(c)(7). Anderson
v. Department of Health and Human Services, 1990, 907 F.2d 936. Records &= 59

The burden is on the party asserting a privilege to establish that the material sought is protected from discovery. Allred v.
Saunders, 2014, 2014 UT 43, 2014 WL 5334034. Privileged Communications and Confidentiality &= 26

Tria court did not abuse its discretion by entering protective order prohibiting ethanol plant builder from obtaining discovery
from city, which purchased electricity generated using energy from geothermal energy producer, of information that was
allegedly secret, proprietary, and confidential, in builder's action against producer, claiming that producer had underpaid builder
under settlement agreement requiring producer to pay builder amount based on percentage of producer's gross geothermal
energy sales revenues; producer submitted affidavits demonstrating that builder was competitor of producer, and information
wasclearly outsiderealm of relevant information and was highly sensitiveinformation that might have given builder competitive
edge against producer in future energy ventures. Rules Civ.Proc., Rule 26(c). R & R Energiesv. Mother Earth Industries, Inc.,
1997, 936 P.2d 1068, 313 Utah Adv. Rep. 33, rehearing denied. Pretrial Procedure &= 41; Privileged Communications And
Confidentiality &= 402

When statutory confidential information privilege or the common-law executive privilege is asserted in opposition to request
for discovery, trial court must make an independent determination of extent to which the privilege appliesto the material sought
to be discovered; such determination is aresult of the ad hoc balancing of the interests in the disclosure of the materials, and
the government's interests in their confidentiality. U.C.A.1953, 78-24-8; Rules Civ.Proc., Rule 26(b)(1). Madsen v. United
Television, Inc., 1990, 801 P.2d 912. Privileged Communications And Confidentiality &= 354

Wheretranscript of testimony given by railroad employeesin railroad's own investigation of railroad accident did not constitute
the reports of railroad accidents required by Federal statutes, discovery of transcript under Rules of Civil Procedure was not
prohibited by those Federal statutes. Rules of Civil Procedure, rules 26(b), 30(b), 34; 45 U.S.C.A. 8§ 38, 40, 41. Mower V.
McCarthy, 1952, 122 Utah 1, 245 P.2d 224. Pretrial Procedure == 389

---- Work product, privileged matters

Any material that would not have been generated but for the pendency or imminence of litigation receives attorney work product
protection; by contrast, documents produced in the ordinary course of business or created pursuant to routine procedures or
public requirements unrelated to litigation do not qualify as attorney work product. Schroeder v. Utah Attorney General's
Office, 2015, 2015 UT 77, 794 Utah Adv. Rep. 109, 2015 WL 5037832. Pretrial Procedure @= 359

Documents created as part of a government actor's official duties receive no protection from disclosure under work product
doctrine even if the documents arelikely to be the subject of later litigation. Schroeder v. Utah Attorney General's Office, 2015,
2015 UT 77, 794 Utah Adv. Rep. 109, 2015 WL 5037832. Pretrial Procedure = 359

Opinion work product, which includes mental impressions, conclusions, opinions or legal theories of an attorney or party, is
afforded higher protection than fact work product; however, to utilize the opinion work product privilege, the party asserting
it has the burden to establish that it is applicable. Southern Utah Wilderness Alliance v. Automated Geographic Reference
Center, Division of Information Technology, 2008, 200 P.3d 643, 620 Utah Adv. Rep. 8, 2008 UT 88. Pretrial Procedure &= 35

Acts performed by a public employee in the performance of his official duties are not prepared in anticipation of litigation or

for trial merely by virtue of the fact that they are likely to be the subject of later litigation; instead they are performed in the
ordinary course of business and are not protected from disclosure under the work product doctrine. Southern Utah Wilderness
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Alliancev. Automated Geographic Reference Center, Division of Information Technology, 2008, 200 P.3d 643, 620 Utah Adv.
Rep. 8, 2008 UT 88. Pretrial Procedure &= 36.1

Tria court could not order that death-sentenced defendant produce all documents relating to defendant's communications with
appointed post-conviction counsel and pro-bono attorneyswho originally represented defendant, for purposes of State'sresponse
to defendant’s claim that he received ineffective assistance of post-conviction counsel, in motion to set aside default judgment
dismissing post-conviction petition, until State first made showing that it had substantial need for documents which it could
not, without undue hardship, obtain by other means, that communications were at issue, and that documents had been edited
to prevent unnecessary disclosure of irrelevant information. Menzies v. Galetka, 2006, 150 P.3d 480, 567 Utah Adv. Rep. 15,
2006 UT 81. Criminal Law = 1590

There is a sense in which an attorney's mental impressions, conclusions, and opinions of an attorney constitute the facts of
the case and therefore may be discoverable; however, this exception must be applied very carefully in ineffective assistance
of counsel cases because a discovery policy whereby counsel's files can be freely accessed in subsequent proceedings has the
potential to significantly impair the trial preparation process. Menzies v. Galetka, 2006, 150 P.3d 480, 567 Utah Adv. Rep.
15, 2006 UT 81. Criminal Law &= 1590

Certain materials otherwise subject to discovery are, upon appropriate objection, protected from disclosure and introduction
into evidence because of their creation by an attorney in preparation for litigation. Rules Civ.Proc., Rule 26(b)(3). Featherstone
v. Schaerrer, 2001, 34 P.3d 194, 432 Utah Adv. Rep. 6, 2001 UT 86, rehearing denied. Pretrial Procedure &= 359

“Peace letter” in which insurer of both passenger who was injured in head-on collision, and driver of oncoming vehicle, had
allegedly made unconditional promiseto pay any judgment rendered against driver in action arising from collision, was prepared
in anticipation of litigation, and thus was protected from discovery by attorney work-product privilege, even though letter was
not prepared by an attorney. Rules Civ.Proc., Rule 26(b)(3). Green v. Louder, 2001, 29 P.3d 638, 426 Utah Adv. Rep. 25, 2001
UT 62. Pretrial Procedure &= 359

Therapy records of husband, wife, and children which independent custody evaluator relied on in recommending that wife's
visitation be supervised were not prepared in anticipation of litigation, as required for discovery of documents prepared in
anticipation of litigation. Rules Civ.Proc., Rule 26(b)(3). Smith v. Smith, 1999, 995 P.2d 14, 384 Utah Adv. Rep. 30, 1999 UT
App 370, rehearing denied, certiorari denied 4 P.3d 1289. Divorce &= 85

Surveillance videotape of plaintiff was not protected from disclosure as attorney work-product in automobile negligence action,
where videotape was prepared in anticipation of introduction at trial. (Per Greenwood, Associate P.J., with one Judge concurring
in result.) Rules Civ.Proc., Rule 26(b)(1). Roundy v. Staley, 1999, 984 P.2d 404, 374 Utah Adv. Rep. 15, 1999 UT App 229,
certiorari denied 994 P.2d 1271. Pretrial Procedure &= 383

While procedural rule mandates that protection against discovery of attorney's or representative's mental impressions,
conclusions, opinions or legal theories be provided, such protections would not screen information directly at issue. Rules
Civ.Proc., Rule 26(b)(3). Salt Lake Legal Defender Assnv. Uno, 1997, 932 P.2d 589, 309 Utah Adv. Rep. 11. Criminal Law
= 627.5(6)

In prisoner'saction for postconviction relief based on claim of ineffective assistance of trial counsel, “at issue” exceptionto work
product immunity did not apply across the board to documents and files in possession of legal defense association which had
employed prisoner'strial counsel, but would only apply upon special showing by state for specific document; client's adversary
was seeking accessto files rather than client, at issue was performance of counsel during preparation and tria rather than solely
counsel'sinternal processesin compiling file, and ineffective assistance of counsel wasin significant part question of behavior
observable from record and ascertainable from counsel'stestimony. U.S.C.A. Const.Amend. 6; Rules Civ.Proc., Rule 26(b)(3).
Salt Lake Legal Defender Assnv. Uno, 1997, 932 P.2d 589, 309 Utah Adv. Rep. 11. Criminal Law &= 1590
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Documentsininsuranceclaimfilemay qualify for work-product protectionif thereissufficient evidenceto show that documents
were prepared in anticipation of litigation. Rules Civ.Proc., Rule 26(b)(3). Askew v. Hardman, 1996, 918 P.2d 469. Pretrial
Procedure &= 381

Documents in liability insurer's claim file, including insured horse owner's statement to adjuster following motor vehicle
collision with horse, could be found to be protected as work product in tort action by injured passenger against owner; owner
informed police of fear of suit for his animal causing the accident, insurer investigated pursuant to attorney's instructions for
potential legal claims, and evidence thus indicated that documents were prepared in anticipation of litigation. Rules Civ.Proc.,
Rule 26(b)(3). Askew v. Hardman, 1996, 918 P.2d 469. Pretrial Procedure &= 381

Whether document prepared by insurer is prepared in anticipation of litigation and is protected work product is question of fact
to be determined by trial court on basis of evidence before it. Rules Civ.Proc., Rule 26(b)(3). Askew v. Hardman, 1996, 918
P.2d 469. Pretrial Procedure &= 381

Court of Appeals erroneously concluded that document generated in investigation of accident involving insured and third party
is generally discoverable; rather, documents in insurance claim file may be protected as work product. Rules Civ.Proc., Rule
26(b)(3). Askew v. Hardman, 1996, 918 P.2d 469. Pretrial Procedure &= 381

Case-by-case approach applies to determining whether documents in insurance claim file are protected work product prepared
in anticipation of litigation; trial court should consider nature of requested documents, reason for preparation of documents,
relationship between preparer of document and party seeking its protection from discovery, relationship between litigating
parties, and any other facts relevant to the issue. Rules Civ.Proc., Rule 26(b)(3). Askew v. Hardman, 1996, 918 P.2d 469.
Pretrial Procedure &= 381

Attorney need not be involved for document in insurance claim file to be deemed work product prepared in anticipation of
litigation. Rules Civ.Proc., Rule 26(b)(3). Askew v. Hardman, 1996, 918 P.2d 469. Pretrial Procedure @= 381

Report prepared by insurance adjuster was not entitled to work-product protection; fact that no attorney was involved in
preparation of claim file suggested that it was prepared in ordinary course of business, and not in anticipation of litigation.
Rules Civ.Proc., Rule 26(b)(3). Askew v. Hardman, 1994, 884 P.2d 1258, certiorari granted 892 P.2d 13, reversed 918 P.2d
4609. Pretrial Procedure @= 381

Documents which convey mental impressions, conclusions, opinions, or legal theories of attorney or party will be afforded
heightened protection under work-product privilege as “ opinion work product.” Rules Civ.Proc., Rule 26(b)(3). Gold Standard,
Inc. v. American Barrick Resources Corp., 1990, 805 P.2d 164. Pretrial Procedure &= 359

Attorney involvement is only one factor to be weighed in reaching conclusion of whether documents sought in discovery
are protected by work-product privilege; plain language of rule does not require that attorney be involved in preparation of
material. Rules Civ.Proc., Rule 26(b)(3). Gold Standard, Inc. v. American Barrick Resources Corp., 1990, 805 P.2d 164. Pretrial
Procedure &= 359

Fact that no attorney wasinvolved may suggest that document was prepared in ordinary course of businessand not in anticipation
of litigation, so that work-product privilege would not apply. Rules Civ.Proc., Rule 26(b)(3). Gold Standard, Inc. v. American
Barrick Resources Corp., 1990, 805 P.2d 164. Pretrial Procedure @= 359

Inquiry to determine whether document was prepared in anticipation of litigation for purposes of work-product privilege should
focus on primary motivating purpose behind creation of document; if primary purpose behind creation of document is not to
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assist in pending or impending litigation, then work-product protection is not justified. Rules Civ.Proc., Rule 26(b)(3). Gold
Standard, Inc. v. American Barrick Resources Corp., 1990, 805 P.2d 164. Pretrial Procedure a== 359

Inaction and delay of one year in filing motion for protective order constituted independent waiver of right to work product
privilege over mining company memoranda discussing claim by mining partner of contractual requirement for independent
feasibility study. Rules Civ.Proc., Rule 26(b)(3). Gold Standard, Inc. v. American Barrick Resources Corp., 1990, 805 P.2d
164. Pretrial Procedure = 373

Mining company waived work-product privilege for memoranda discussing mining partner's claim regarding contract
requirement for independent feasibility study where mining company alowed memoranda to become part of general reading
file circulated among its employees without much regard for confidentiality and, as a result, employee obtained copies of
memoranda and turned them over to mining partner; work-product protection was waived when disclosure substantially
increased opportunity for potential adversaries to obtain information. Rules Civ.Proc., Rule 26(b)(3). Gold Standard, Inc. v.
American Barrick Resources Corp., 1990, 805 P.2d 164. Pretrial Procedure @= 373

Inadvertent disclosure by mining company of memorandadiscussing results of internal investigation resulted in waiver of work-
product privilege regarding memoranda where mining company voluntarily produced memoranda in response to demand for
production of documents, memoranda were used during five different depositions, and mining company did not file motion for
protective order until full year after it knew that opponent had memoranda and until three months after their last use. Rules
Civ.Proc., Rule 26(b)(3). Gold Standard, Inc. v. American Barrick Resources Corp., 1990, 805 P.2d 164. Pretrial Procedure
g== 373

Letter whose tone is threatening but which does not state intent to pursue litigation is insufficient to allow party to invoke
work-product protection to protect in-house report prompted by letter. Rules Civ.Proc., Rule 26(b)(3). Gold Standard, Inc. v.
American Barrick Resources Corp., 1990, 805 P.2d 164. Pretrial Procedure &= 373

Mere possihility that litigation may occur, even mere fact that litigation does eventually ensue, isinsufficient to cloak materials
with mantle of work-product protection. Rules Civ.Proc., Rule 26(b)(3). Gold Standard, Inc. v. American Barrick Resources
Corp., 1990, 805 P.2d 164. Pretrial Procedure &= 35

For written materialsto fall under work-product protection, three criteriamust be met: material must be documents and tangible
things otherwise discoverable, prepared in anticipation of litigation or for trial, by or for another party or for or by that party's
representative; even if these requirements are met, however, privilege does not apply if party seeking discovery can show need
for information and that it cannot be obtained without substantial hardship. Rules Civ.Proc., Rule 26(b)(3). Gold Standard, Inc.
v. American Barrick Resources Corp., 1990, 805 P.2d 164. Pretrial Procedure &= 35; Pretrial Procedure @= 359

Memoranda of mining company in response to letter from mining partner stating that mining company had not provided
independent feasibility study as required by agreement were not written to assist in pending or impending litigation so that
work-product privilege would not apply, even though mining partner filed lawsuit two and one-half years after |etter, where
letter addressed wrongs perceived by partner but did not threaten litigation, letter expressed partner's interest in purchasing
mine from mining company, and memorandawere apparently written in ordinary course of business as part of mining company
investigation to determine whether feasibility study had been performed. Rules Civ.Proc., Rule 26(b)(3). Gold Standard, Inc.
v. American Barrick Resources Corp., 1990, 805 P.2d 164. Pretrial Procedure &= 373

Document must have been either created for use in pending or impending litigation or intended to generateideasfor usein such

litigation to meet “prepared in anticipation of litigation or for trial” element of work product doctrine. Rules Civ.Proc., Rule
26(b)(3). Gold Standard, Inc. v. American Barrick Resources Corp., 1990, 801 P.2d 909. Pretrial Procedure @== 359
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or tangible things; material must be prepared in anticipation of litigation or for trial; and material must be prepared by or for
another party or by or for that party's representative. Rules Civ.Proc., Rule 26(b)(3). Gold Standard, Inc. v. American Barrick
Resources Corp., 1990, 801 P.2d 909. Pretrial Procedure &= 35; Pretrial Procedure &= 359

Letter to attorney outlining retainer agreement and setting plan for allocating costs and burdens among clients in event they
should beinvolved in litigation was not protected by work product doctrine; although letter was prepared because of threatened
suit against clients, its primary purpose was not to assist in pending or impending litigation. Rules Civ.Proc., Rule 26(b)(3).
Gold Standard, Inc. v. American Barrick Resources Corp., 1990, 801 P.2d 909. Pretrial Procedure &= 371

Condemnor's witness' appraisal report did not lie within protection of attorney's work product immunity from discovery, and
refusal to order production of report for use in condemnee's cross-examination of such witness in eminent domain proceeding
was prejudicia error. Rules of Civil Procedure, rules 1(a), 26(b)(4)(A); Const. art. 1, 8§ 22. Utah Dept. of Transp. v. Rayco
Corp., 1979, 599 P.2d 481. Eminent Domain = 262(5); Pretrial Procedure @= 379

Record of emissions from defendant's smelter facilities, which plaintiffs suing for damage to their motor vehicles allegedly
caused by emissions sought to examine, and which had been forwarded to defendant's legal counsel allegedly in anticipation
of litigation, did not qualify asa*“ privileged communication.” Jackson v. Kennecott Copper Corp., 1972, 27 Utah 2d 310, 495
P.2d 1254. Pretrial Procedure &= 359; Privileged Communications And Confidentiality &= 142

In Rules of Civil Procedure which alow discovery of various documents but which prohibit discovery of “any part of the
writing” whichisattorney'swork product, use of the words “the writing” was proper and correct to refer to the writing of which
discovery is sought, the reference being to a definite writing, and prohibition would be so construed to be in harmony with the
purpose of protecting the work product of the attorney. Rules of Civil Procedure, rules 26(b), 30(b), 34. Mower v. McCarthy,
1952, 122 Utah 1, 245 P.2d 224. Pretrial Procedure = 359

Where denia of discovery of document would have caused prejudice, hardship and injustice, document was discoverable
without regard to whether it was prepared in anticipation of litigation or in preparation for trial. Rules of Civil Procedure, rules
26(b), 30(b), 34. Mower v. McCarthy, 1952, 122 Utah 1, 245 P.2d 224. Pretrial Procedure &= 359

Proceedings to secur e production of documents and things--In general

Tria court did not abuse its discretion in excluding, as a discovery sanction, evidence of attorney fees incurred by assignee
of deed of trust beneficiary after discovery cutoff date, and denying its request for additional attorney fees, in action against
purchasers to foreclose on property purchasers acquired at a sheriff's sale, where purchasers requested that beneficiary produce
“copies of all documents or other items’ that it intended to introduce into evidence, and assignee's response stated that it had
not yet designated documents for trial; under amended version of rule on a party's duty to supplement discovery responses,
assignee had a duty seasonably to amend its prior response. Rules Civ.Proc., Rule 26(€). American Interstate Mortg. Corp. v.
Edwards, 2002, 41 P.3d 1142, 439 Utah Adv. Rep. 20, 2002 UT App 16. Pretrial Procedurea== 403; Pretrial Procedure i== 434

Even if unamended version of rule requiring parties to supplement discovery responses applied, trial court did not abuse its
discretion in imposing discovery sanctions excluding evidence of attorney feesincurred by assignee of deed of trust beneficiary
after discovery cutoff, and denying assignee's request for additional attorney fees, in assignee's foreclosure action; assignee's
responses to discovery regquests were varied and contradictory, and responses did not identify what documents purchasers were
entitled to inspect. Rules Civ.Proc., Rule 26(€). American Interstate Mortg. Corp. v. Edwards, 2002, 41 P.3d 1142, 439 Utah
Adv. Rep. 20, 2002 UT App 16. Pretrial Procedure &= 403; Pretrial Procedure i= 434

Order compelling plaintiff to produce documents she alleged had been altered by defendants was essentially one demanding a
responseto discovery, not requiring document production only, and thus, even though plaintiff alleged that no altered documents
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existed, she was required to state so in written response. Rules Civ.Proc., Rules 26(c), 34(b), 37(b)(2)(C). Hales v. Oldroyd,
2000, 999 P.2d 588, 391 Utah Adv. Rep. 6, 2000 UT App 75, certiorari denied 4 P.3d 1289. Pretrial Procedure &= 403

---- Affidavits and showing, proceedingsto secure production of documents and things

Good cause for production of documents is shown where the full, accurate disclosure of facts, which it is the purpose of the
discovery process to secure, could not be accomplished through other means. Rules of Civil Procedure, rule 34. Jackson v.
Kennecott Copper Corp., 1972, 27 Utah 2d 310, 495 P.2d 1254. Pretrial Procedure &= 405

Party moving for order compelling production of documents must make showing not only that the documents are relevant and
are in the possession of the other party, but that the documents sought are necessary for proof of the case and either cannot
be obtained in any other way or that obtaining them another way would involve extraordinary expense that the moving party
should not in fairness be expected to bear. Rules of Civil Procedure, rule 34. Jackson v. Kennecott Copper Corp., 1972, 27
Utah 2d 310, 495 P.2d 1254. Pretrial Procedure &= 404.1

Determination that showing of good cause had been made to compel corporation operating smelter facilities to produce records
of emissionsfor examination by plaintiffswho claimed their motor vehicles were damaged by acid or other harmful substances
flowing into air about the smelter facilitieswasnot an abuse of discretion. Rulesof Civil Procedure, rule 34. Jackson v. K ennecott
Copper Corp., 1972, 27 Utah 2d 310, 495 P.2d 1254. Pretrial Procedure &= 405

Defendant corporation asserting that record of emissions from smelter facilities which had been forwarded to legal counsel was
not subject to discovery had burden of proving that the record was a privileged communication. Rules of Civil Procedure, rule
34. Jackson v. Kennecott Copper Corp., 1972, 27 Utah 2d 310, 495 P.2d 1254. Privileged Communications And Confidentiality
G 173

Elements of prejudice, hardship, or injustice necessary to the discovery of documents prepared in anticipation of litigation or
in preparation for tria are sufficiently shown where party seeking discovery iswith due diligence, unable to obtain evidence of
some material facts, events, conditions and circumstances which the discovery will probably reveal, and where, because of this
situation, the party is unable to adequately prepare the case for trial. Rules of Civil Procedure, rules 26(b), 30(b), 34. Mower
V. McCarthy, 1952, 122 Utah 1, 245 P.2d 224. Pretrial Procedure a= 404.1

On motion for production of transcript of testimony by railroad employees given in railroad's investigation of 1944 accident,
although plaintiff's showing on motion was only that her case was weak and was not necessarily that she had been unable to
obtain evidence of the cause of the accident, in view of fact that witnesses who knew facts were employed by defendant and
that until recently many of them were unknown to plaintiff and that facilities and equipment involved in the accident had at
all times been under control of defendant and had not been available to plaintiff for inspection, showing was sufficient for
granting of motion. Rules of Civil Procedure, rules 26(b), 30(b), 34. Mower v. McCarthy, 1952, 122 Utah 1, 245 P.2d 224.
Pretrial Procedure &= 404.1

---- Determination, proceedings to secure production of documents and things

Trial court was required, under the new evidence exception to the law of the case doctrine, to reconsider previous order denying
seller discovery sanctions on seller's first motion for sanctions, when trial court awarded seller sanctions on seller's second
motion for discovery sanctions in declaratory judgment action purchaser brought against seller of construction cranes and
associate goodwill seeking to rescind its obligation to pay for goodwill, where both sanction motionsinvolved seller's discovery
requests seeking information on purchaser's asserted collaboration with a crane broker on a custom designed crane trailer,
purchaser's prior responsesimplied that the information existed though purchaser asserted that seller's requests were overbroad,
and by the time that seller made second motion for sanctions purchaser had admitted that the trailer was never built. PC Crane
Service, LLC v. McQueen Masonry, Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App 61. Courts &= 99(6)
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When official confidence privilegeis claimed, trial court must balance competing interests through an in camera examination

of the materialsfor which the privilegeis claimed; such review enablestrial court to allow or disallow discovery asto individual
items for which the privilege is claimed, or to excise or edit from individual items those matters which it determines to
come within the scope of the privilege, or to take other protective measures pursuant to civil procedure rule. Rules Civ.Proc.,
Rule 26(c); U.C.A.1953, 78-24-8. Madsen v. United Television, Inc., 1990, 801 P.2d 912. Privileged Communications And
Confidentiality &= 351

Although ability of movant seeking order for production of documents to obtain the desired information by other meansis
relevant in determining existence of good cause, thereal question iswhether the movant can obtain the facts without production
of the documents. Rules of Civil Procedure, rule 34. Jackson v. Kennecott Copper Corp., 1972, 27 Utah 2d 310, 495 P.2d
1254. Pretrial Procedure &= 411

Question whether portions of writings sought by discovery come within prohibitions protecting attorney's work product and
expert's conclusions should be determined without permitting opposing counsel to see the questioned matter and, to do this, the
parts of the transcript which it is claimed are not discoverable should be submitted to the court for it to decide. Rules of Civil
Procedure, rules 26(b), 30(b), 34. Mower v. McCarthy, 1952, 122 Utah 1, 245 P.2d 224. Pretrial Procedure a= 411

Objectionsand protective orders

Patient waived her objection to hospital's use as trial exhibit a Computed Tomography (CT) scan that was not specifically
identified during pretrial discovery process, in medical malpractice action, as patient specifically designated the CT scan as
atrial exhibit and then used select images from it at trial, and patient failed to object to the listing of all of patient's medical
records when she submitted her other objections to the hospital'strial exhibits. Turner v. University of Utah Hosp., 2011, 271
P.3d 156, 698 Utah Adv. Rep. 51, 2011 UT App 431, certiorari granted 280 P.3d 421, reversed 310 P.3d 1212, 741 Utah Adv.
Rep. 51, 2013 UT 52. Pretrial Procedure @= 413.1

Insurer failed to show good cause for a protective order against discovery in insureds' bad faith suit, even though they had not
yet established breach of contract; the claims of breach of express contract and bad faith were premised on distinct duties that
gave rise to divergent and severable causes of action. Christiansen v. Farmers Ins. Exchange, 2005, 116 P.3d 259, 523 Utah
Adv. Rep. 12, 2005 UT 21, rehearing denied, on remand 2005 WL 4709726. Pretrial Procedure = 41

A party seeking a protective order has the burden of showing that good cause exists for issuance of that order. Christiansen
v. Farmers Ins. Exchange, 2005, 116 P.3d 259, 523 Utah Adv. Rep. 12, 2005 UT 21, rehearing denied, on remand 2005 WL
4709726. Pretrial Procedure é= 41

District court is entrusted with broad discretion in dealing with discovery matters, including protective orders. In re Discipline
of Pendleton, 2000, 11 P.3d 284, 405 Utah Adv. Rep. 3, 2000 UT 77. Pretrial Procedure @= 41

Thefailureto respond in writing to a discovery request is not excused on the basis that the discovery is objectionable, absent a
written objection or motion for a protective order. Rules Civ.Proc., Rules 26(c), 34(b). Hales v. Oldroyd, 2000, 999 P.2d 588,
391 Utah Adv. Rep. 6, 2000 UT App 75, certiorari denied 4 P.3d 12809. Pretrial Procedure &= 41

Trial court did not abuse its discretion in issuing protective order preventing wife from discovering therapy records of husband,
wife, and children which independent custody evaluator relied on in recommending that wife's visitation be supervised, where
affidavits of child therapist and guardian ad litem stated release of records could be damaging to the children and the protective
order waslessrestrictive of discovery than asimilar protective order wife later requested. Rules Civ.Proc., Rule 26(c)(4). Smith
v. Smith, 1999, 995 P.2d 14, 384 Utah Adv. Rep. 30, 1999 UT App 370, rehearing denied, certiorari denied 4 P.3d 1289.
Divorce &= 86
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records, under the Public and Private Writings Act; the Act is intended to apply to documents filed in court in the absence of
a specific order of court to the contrary. U.C.A.1953, 78-26-1 to 78-26-8; Rules Civ.Proc., Rules 26, 26(c), Const. Art. 8, § 4.
Carter v. Utah Power & Light Co., 1990, 800 P.2d 1095. Records &= 32; Records &= 34

Pretrial depositionsfiled with clerk of court but not used by thelitigantsin court are“judicial records’ and thus* public writing”
subject to public access under the Public and Private Writings Act, absent a showing of good cause necessary to secure a
protective order from the court; rule providing for sealing of such depositions is not a mandate for secrecy but is intended
to safeguard the integrity of the depositions. U.C.A.1953, 78-26-1 to 78-26-8; Rules Civ.Proc., Rules 5(d), 26(c), 30(f)(1);
Judicial Administration Rules 4-202, 4-502(4); Const. Art. 8, § 12. Carter v. Utah Power & Light Co., 1990, 800 P.2d 1095.
Records &= 32

Sanctionsfor failureto disclose--1n general

When reviewing the imposition of discovery sanctions, appellate courts first consider whether the district court has made a
factual finding that the party's behavior merits sanctions, and any such finding will be upheld unless it is clearly erroneous.
PC Crane Service, LLC v. McQueen Masonry, Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App 61. Appeal
and Error &= 1024.3

District court made afactual finding that purchaser's behavior merited adiscovery sanction, in purchaser's declaratory judgment
action against seller of construction cranes and associate goodwill seeking to rescind its obligation to pay for goodwill and
recover payments previously made, though the district court's finding stated that purchaser's positions in response to seller's
discovery motions were inconsistent, where the court's imposition of a not insignificant sanction demonstrated that the court
did not accept purchaser's explanations for the inconsistencies. PC Crane Service, LLC v. McQueen Masonry, Inc., 2012, 273
P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App 61. Pretrial Procedure &= 44.1

Though adistrict court must find on the part of the noncomplying party willfulness, bad faith, fault, or persistent dilatory tactics
frustrating the judicial process, prior to entering discovery sanctions, atrial court need not specifically state that willfulness,
bad faith, fault, or persistent dilatory tactics are present to impose sanctions. PC Crane Service, LLC v. McQueen Masonry,
Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App 61. Pretrial Procedure &= 44.1

Trial court waswithinitsdiscretion in striking al but two of gym member's experts as sanction for member's failure to comply
with discovery, in member's action for injuries sustained in trip and fall in gym parking lot; member filed expert designation
well after deadline had passed, failed to include expert reports, identified one expert by first name only, and after a stipulated
extension, only provided a report from only one of five designated experts. Johnson v. Gold's Gym, 2009, 206 P.3d 302, 626
Utah Adv. Rep. 6, 2009 UT App 76, certiorari denied 215 P.3d 161. Pretrial Procedure &= 45

Necessary prerequisite to imposition of sanction for party's failure to cooperate in discovery is order that brings the offender
squarely within possible contempt of court. Rules Civ.Proc., Rules 26(f), 37(b)(2). Berrett v. Denver and Rio Grande Western
R. Co., Inc., 1992, 830 P.2d 291, certiorari denied 836 P.2d 1383. Pretrial Procedure &= 44.1

---- Dismissal or striking of pleading, sanctionsfor failureto disclose

Trial court did not abuse itsdiscretion in dismissing plaintiff's complaint as discovery sanction, where plaintiff failed to respond
in any way to court order compelling her to produce documents she alleged had been altered, and record indicated that plaintiff
had repeatedly delayed in responding to discovery, failed to timely file pleadings, and failed to timely provide specific witness
lists. Rules Civ.Proc., Rules 26(c), 34(b), 37(b)(2)(C). Hales v. Oldroyd, 2000, 999 P.2d 588, 391 Utah Adv. Rep. 6, 2000 UT
App 75, certiorari denied 4 P.3d 1289. Pretrial Procedure &= 46; Pretrial Procedure &= 435

June ﬁ12k2016 Page 433 of 772



RULE 26. GENERAL PROVISIONS GOVERNING DISCLOSURE..., UT R RCP Rule 26

Advisory Committee on Civil Rules
Exhibit 3

---- Preclusion of evidence or witnesses, sanctionsfor failure to disclose

Expert report which contained three new damages theories not disclosed during discovery wasinadmissiblein secondary lender's
action against borrower and bank for unjust enrichment, fraud, and other tort claims; secondary lender disclosed during initial
discovery period that its damages “constitute the funds advanced, together with interest at the legal rate, less the payment
received” from primary lender and clarified in response to request for admission that he sought interest at the legal rate as
provided by statute, report included three new damages theories, including the benefit of the bargain rule, the modified benefit
of the bargain rule, and the comparable rate of return theory, secondary lender's citation to statute was insufficient to constitute
disclosure of the “computation of any category of damages claimed by the disclosing party,” and borrower and bank were
prejudiced by the late disclosure due to their inability to discover asserted essential facts such at secondary lender's loan history
and ability to lend money to othersin lieu of loan which ultimately went to borrower. Bodell Const. Co. v. Robbins, 2009, 215
P.3d 933, 636 Utah Adv. Rep. 3, 2009 UT 52. Pretrial Procedure @= 45

Plaintiff's attorney should have anticipated that his failure to comply with defendant's discovery requests would result in
sanctions of not allowing one witnessto testify and limiting the testimony of another witness at negligencetrial, and thus, relief
from judgment on grounds that attorney was “surprised” by the sanctions was not warranted, even though attorney claimed he
notified defense counsel orally of hisintent to call a number of witnesses at trial, where attorney did not produce documents
and expert reports in response to discovery requests and failed to supplement interrogatories, and attorney failed to identify
witnesses in writing with required disclosures for expert witnesses. Rukavinav. Sprague, 2007, 170 P.3d 1138, 588 Utah Adv.
Rep. 18, 2007 UT App 331. Pretrial Procedure &= 45; Pretrial Procedure &= 313; Pretrial Procedure &= 434

Tria court did not abuse its discretion in excluding independent medical examiner's testimony that it was nearly impossible
that fall in parking lot caused plaintiff's back injury as discovery sanction for defendant's failure to supplement its responses
to interrogatories asking defendant to articulate its affirmative defenses, where defendant did not provide examiner's causation
opinion until three days before trial. Rules Civ.Proc., Rules 26, 37(b)(2). Stevenett v. Wal-Mart Stores, Inc., 1999, 977 P.2d
508, 365 Utah Adv. Rep. 10, 1999 UT App 80. Pretrial Procedure &= 312

Tria court did not abuse its discretion in limiting independent medical examiner's testimony that it was nearly impossible that
fall in parking lot caused plaintiff's back injury as discovery sanction for defendant's failure to give complete answer in its
interrogatories regarding affirmative defenses it would assert, where defendant did not provide examiner's causation opinion
until three days before trial. Rules Civ.Proc., Rules 26, 37(b)(2). Stevenett v. Wal-Mart Stores, Inc., 1999, 977 P.2d 508, 365
Utah Adv. Rep. 10, 1999 UT App 80. Pretrial Procedure &= 312

Expert witnesses

Evidence supported finding that motorist's wife failed to timely disclose her intent to rely on highway patrol officer asan expert
witness, in negligence action against defendant driver and othersfollowing fatal automobile accident; motorist's wife disclosed
that officer would be a trial witness, but failed to designate officer as an expert. Solis v. Burningham Enterprises Inc., 2015,
2015 UT App 11, 778 Utah Adv. Rep. 44, 2015 WL 178249. Pretrial Procedure &= 39

The expert disclosure discovery rule contemplates that al persons who may provide opinion testimony based on experience or
training will be identified, but that only retained or specially employed experts are required to also provide an expert report.
Hansen v. Harper Excavating, Inc., 2014, 2014 UT App 180, 766 Utah Adv. Rep. 13, 2014 WL 3747546. Pretrial Procedure
= 40

Treating physicians do not fall into the category of “retained or specially employed” expert witnesses, and expert reports as
mentioned in the expert disclosure discovery rule are not required for treating physicians who will testify as experts. Hansen
v. Harper Excavating, Inc., 2014, 2014 UT App 180, 766 Utah Adv. Rep. 13, 2014 WL 3747546. Pretria Procedure &= 39;
Pretrial Procedure &= 40
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Treating physicians must be disclosed as expert witnesses under the expert disclosure discovery ruleif they will provide opinion

testimony based on their experience or training. Hansen v. Harper Excavating, Inc., 2014, 2014 UT App 180, 766 Utah Adv.
Rep. 13, 2014 WL 3747546. Pretrial Procedure = 40

Plaintiff's disclosure of hisintent to call treating physicians as fact witnesses was not sufficient to allow the admission of their
expert opinions on causation in negligence action; treating physicians were required to be designated as experts if they were
to provide expert testimony. Hansen v. Harper Excavating, Inc., 2014, 2014 UT App 180, 766 Utah Adv. Rep. 13, 2014 WL
3747546. Pretrial Procedure &= 45

Third-party plaintiff property owners challenge to the trial court's dismissal of their claim against title company for failure to
prosecute, after they purchased their cause of action back from bankruptcy trustee, was moot, given their inability to establish
damages after the automatic exclusion of their expert report for failing to comply with the discovery rules regarding disclosure
of expert witnesses. R.O.A. General, Inc. v. Chung Ji Dai, 2014, 2014 UT App 124, 761 Utah Adv. Rep. 10, 2014 WL 2441850.
Pretrial Procedure &= 587

Court of Appeals reviews district court's exclusion of expert for abuse of discretion. Townhomes at Pointe Meadows Owners
Assn v. Pointe Meadows Townhomes, LLC, 2014, 755 Utah Adv. Rep. 49, 2014 UT App 52, 2014 WL 868707. Appeal and
Error = 961

Any error indistrict court's permitting psychiatric physician to testify asan expert wasinvited by Office of Professional Conduct
(OPC) in attorney disciplinary proceeding, so that OPC could not take advantage of the alleged error on appeal; OPC asked
physician on cross-examination to opine on causation of attorney's misconduct, thus “opening the door” to the very kind of
expert testimony of which OPC complained on appeal. In re Discipline of Corey, 2012, 274 P.3d 972, 705 Utah Adv. Rep.
40, 2012 UT 21. Attorney And Client &= 57

Anexpert report in pretrial discovery in divorce proceedingsisrequired only if not otherwise stipul ated by the parties or ordered
by the court. Liston v. Liston, 2011, 269 P.3d 169, 698 Utah Adv. Rep. 24, 2011 UT App 433. Divorce &= 85

Former client's expert disclosures in legal malpractice case were not timely, because they were clearly inadequate. Dahl v.
Harrison, 2011, 265 P.3d 139, 695 Utah Adv. Rep. 4, 2011 UT App 389, certiorari denied 275 P.3d 1019. Pretrial Procedure
= 44,1

Formal disclosure of expertsis not pointless; knowing the identity of the opponent's expert witnesses allows a party to properly
prepare for trial, including attempting to disqualify the expert testimony, retaining rebuttal experts, and holding additional
depositions to retrieve the information not available because of the absence of a report. Brussow v. Webster, 2011, 258 P.3d
615, 684 Utah Adv. Rep. 44, 2008 UT 6, 2011 UT App 193, certiorari denied 268 P.3d 192. Pretrial Procedure &= 40

Whether the cost rule allows recovery for expert preparation time is a question of law, and the trial court's legal conclusions
are reviewed for correctness. Moore v. Smith, 2007, 158 P.3d 562, 2007 UT App 101, 574 Utah Adv. Rep. 15. Appeal and
Error &= 842(2); Costs &= 208

Fees for expert time spent preparing for depositions are recoverable, as long as the fees are reasonable. Moore v. Smith, 2007,
158 P.3d 562, 2007 UT App 101, 574 Utah Adv. Rep. 15. Costs &= 187

When determining reasonableness of expert fees for time spent preparing for depositions, factors that can but are not required
to be considered include the number of hours spent preparing for the deposition, the amount of material needing to be reviewed,
the scope of the deposition, and the time between the expert's preparation of the report and the taking of the deposition. Moore
v. Smith, 2007, 158 P.3d 562, 2007 UT App 101, 574 Utah Adv. Rep. 15. Costs = 187
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Expert testimony changed

Changes to expert's deposition after again reviewing patient's records and reading a deposition of another expert were new
testimony, rather than change or supplementation, and, therefore, were properly struck in medical malpractice action; the
changes did not revise incorrect information and were not minor. Danielsv. GammaWest Brachytherapy, LLC, 2009, 221 P.3d
256, 640 Utah Adv. Rep. 8, 2009 UT 66, rehearing denied. Pretrial Procedure &= 202

Written expert report

Good cause did not exist for townhome association's failure to comply with deadline for submitting expert report specified in
amended case management order in construction defect action, such that trial court did not abuse its discretion in excluding
association's expert, despite argument that association had agreement with developer to modify order to extend deadline;
third-party defendants had also agreed to be bound by order, and reliance on agreement with only some defendants was
unreasonable and did not justify extension of discovery deadline. Townhomes at Pointe Meadows Owners Assn v. Pointe
Meadows Townhomes, LLC, 2014, 755 Utah Adv. Rep. 49, 2014 UT App 52, 2014 WL 868707. Pretrial Procedure &= 45

Townhome association's failure to timely disclose its expert in construction defect action was not harmless, such that trial
court did not abuse its discretion in excluding expert, despite contention that association'sfinal expert report would be “largely
identical” to its preliminary report; preliminary report failed to properly identify association's expert in such a way as to
enable developer and subcontractors to depose expert, attempt to disqualify expert, or retain rebuttal experts, report did not
address scope of claimed damages, and substantia discovery would need to be revisited or performed to respond to disclosure.
Townhomes at Pointe Meadows Owners Assn v. Pointe Meadows Townhomes, LLC, 2014, 755 Utah Adv. Rep. 49, 2014 UT
App 52, 2014 WL 868707. Pretrial Procedure &= 45

Treating physician who planned to testify at trial wasnot retained or specially employed to testify, and therefore was not required
to file written expert report pursuant to rule governing production of written expert reports in action by motorcyclist against
driver of automobile arising from automobile accident; plain language of rule suggested that a* retained or specially employed”
expert was aperson aparty hired and paid to express a particular expert opinion for the purposes of litigation, and the substance,
sources, or scope of the physician's proposed testimony was irrelevant, asthe court simply looked to the status of the individual
as atreating physician. Drew v. Lee, 2011, 250 P.3d 48, 678 Utah Adv. Rep. 4, 2011 UT 15. Pretrial Procedure &= 379

Jurisdiction

Tria courts may determine jurisdiction on affidavits alone, permit discovery, or hold an evidentiary hearing. (Per Durham, J.,
with one Justice concurring and two Justices concurring in the result.) Phone Directories Co., Inc. v. Henderson, 2000, 8 P.3d
256, 402 Utah Adv. Rep. 7, 2000 UT 64. Courts &= 39; Pretrial Procedure &= 24

Admissibility of evidence

Plaintiff'suntimely designation of expert witnesses prejudiced defendant in negligence action arising out of automabile accident,
and therefore trial court properly excluded testimony of witnesses, where untimely disclosure impaired defendant's ability to
defend against plaintiff's claims because defendant did not have opportunity to depose expert witnesses, and fact witnesses
memories could have faded due to protracted nature of the litigation. Brussow v. Webster, 2011, 258 P.3d 615, 684 Utah Adv.
Rep. 44, 2008 UT 6, 2011 UT App 193, certiorari denied 268 P.3d 192. Pretrial Procedure &= 45

Sufficiency of evidence

Evidence was sufficient to establish that purchaser of construction cranes and associated goodwill engaged in actions that
warranted the imposition of discovery sanctions, in purchaser's declaratory judgment action against seller seeking to rescind
its obligation to pay for goodwill and recover payments previously made; there was evidence that purchaser was aware at
hearing on seller's second motion to compel that seller was seeking information regarding the time frame of purchaser's asserted
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collaboration with a crane broker on a custom designed crane trailer, that purchaser's responses implied that the subject matter

of the requests was extant though purchaser objected that the requests were overbroad, that seller was thus encouraged to pursue
the information through additional discovery and judicial resources, and that purchaser through reasonable inquiry could have
determined that the trailer was never built. PC Crane Service, LLC v. McQueen Masonry, Inc., 2012, 273 P.3d 396, 703 Utah
Adv. Rep. 22, 2012 UT App 61. Pretrial Procedure &= 44.1

Summary judgment

Purpose of discovery and of summary judgment procedures isto furnish method of searching out and facilitating resolution of
issueswhich arenot in dispute, and of settling rights of partieswithout time, trouble and expense of trial, and it isindispensableto
carrying out of that purpose that parties furnish essential information when it isrequested in conformity with rules of procedure.
Rules of Civil Procedure, rules 31, 33, 37, 56(c). Transamerica Title Ins. Co. v. United Resources, Inc., 1970, 24 Utah 2d 346,
471 P.2d 165. Judgment &= 178; Pretrial Procedure &= 14.1; Pretrial Procedure &= 15

New trial

There was no error in denial of new trial on theory of surprise testimony where pretrial statement of officer who investigated
accident, stating that plaintiff had said that he could not get out of way of automobile before it struck him, was not necessarily
inconsistent with officer's trial testimony that plaintiff said he had “ sprinted” across the road, and since the “surprise” claimed
could not be so categorized since it could have been easily guarded against by the utilization of available discovery procedures.
Rules of Civil Procedure, rules 26 et seg., 59, 59(a)(3). Anderson v. Bradley, 1979, 590 P.2d 339. New Trial @= 90; New
Trial &= 95

Plaintiff in automobile accident case was not entitled to a new trial on the ground that he was surprised by testimony of
defendant's expert witness regarding the cause of plaintiff's transient ischemic attacks, since plaintiff failed to timely object to
the witness' testimony; in view of the fact that defendant, in answer to an interrogatory, had stated in substance that she would
call the witnessto testify concerning Raynaud's disease, an objection by plaintiff should have been immediately made when the
witness at trial mentioned transient ischemic attacks and added “which | imagine, would be pertinent to address here.” Rules
of Civil Procedure, rules 26(e)(1), 59(8)(3). Jensen v. Thomas, 1977, 570 P.2d 695. New Trial &= 97

Costs

In order to support award of prevailing costs for copies of depositions of patient and her husband, and members of patient's
family, copies had to be essential to prevailing hospital's defense of malpractice case; finding that costs were “reasonable and
necessary” wasinsufficient by itself, evenif plaintiff's deposition wasincluded in trial record and several depositionswere used
for impeachment. Young v. State, 2000, 16 P.3d 549, 409 Utah Adv. Rep. 3, 2000 UT 91. Costs @ 154; Costs &= 208

Absent showing that deposition of patient's expert was necessary to develop hospital's defense to malpractice claim, prevailing
hospital would not be entitled to award of costs for deposition, notwithstanding fact that expert's opinion was necessary for
patient to make her case. Young v. State, 2000, 16 P.3d 549, 409 Utah Adv. Rep. 3, 2000 UT 91. Costs @= 154

Prevailing party may recover deposition costs as long as the trial court is persuaded that the depositions were taken in good
faith and, in the light of the circumstances, appeared to be essential for the development and presentation of the case. Y oung
v. State, 2000, 16 P.3d 549, 409 Utah Adv. Rep. 3, 2000 UT 91. Costs &= 154

Costs of depositions not used at trial may be recovered if the trial court determines, in addition to finding that deposition was
taken in good faith, that the deposition was essential to the case, either because the deposition was used in some meaningful way
at trial or because the development of the case was of such a complex nature that the information provided by the deposition
could not have been obtained through less expensive means of discovery. Young v. State, 2000, 16 P.3d 549, 409 Utah Adv.
Rep. 3, 2000 UT 91. Costs &= 154

June ﬁ12k2016 Page 437 of 772



RULE 26. GENERAL PROVISIONS GOVERNING DISCLOSURE..., UT R RCP Rule 26

Advisory Committee on Civil Rules
Exhibit 3

Copies of patient's depositions of hospital's doctors were not essential to hospital's defense of malpractice claim, as would
permit hospital to recover cost of copies as prevailing party in suit, where depositions were of hospital's own employees, were
used only by plaintiff in her case in chief, and hospital had other methods of acquiring information contained in depositions.
Young v. State, 2000, 16 P.3d 549, 409 Utah Adv. Rep. 3, 2000 UT 91. Costs &= 154

Witness fee of $1,000 paid by hospital to secure attendance of patient's expert at his deposition, to extent it exceeded witness
fee allowed by statute, was not recoverable by hospital as part of prevailing party costs. U.C.A.1953, 21-5-4; Rules Civ.Proc.,
Rule 30(a). Young v. State, 2000, 16 P.3d 549, 409 Utah Adv. Rep. 3, 2000 UT 91. Costs &= 187

Review--1n general

If afinding that a party's conduct merits discovery sanctions has been made and upheld on appeal, an appellate court will not
disturb the amount of the sanction unless abuse of discretion is clearly shown. PC Crane Service, LLC v. McQueen Masonry,
Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App 61. Appea and Error &= 961

Denial of motion for a protective order is reviewed for an abuse of discretion, but to extent that the denia is based on the
district court's interpretation of binding case law, it is reviewed for correctness. Christiansen v. Farmers Ins. Exchange, 2005,
116 P.3d 259, 523 Utah Adv. Rep. 12, 2005 UT 21, rehearing denied, on remand 2005 WL 4709726. Appeal And Error &=
840(4); Appeal And Error &= 961

Generally, the trial court is granted broad latitude in handling discovery matters, and appellate courts will not find abuse of
discretion absent an erroneous conclusion of law or where there is no evidentiary basis for the trial court's rulings. Thurston
v. Workers Compensation Fund of Utah, 2003, 83 P.3d 391, 490 Utah Adv. Rep. 9, 2003 UT App 438. Appea And Error
@= 961; Pretrial Procedure &= 19

Tria court's grant of protective discovery order and order disqualifying counsel are reviewed for an abuse of discretion. Rules
Civ.Proc., Rule 26. Spratley v. State Farm Mut. Auto. Ins. Co., 2003, 78 P.3d 603, 2003 UT 39, rehearing denied. Appea And
Error @= 949; Appeal And Error d= 961

Assignee of deed of trust beneficiary did not preserve for appellate review claim that trial court improperly applied the amended
version of rule on a party's duty to supplement discovery responses, instead of the unamended version, in action to foreclose
on property acquired by purchasers at a sheriff's sale; assignee did not raise that issue at trial, and argued it for the first timein
his appellate brief. Rules Civ.Proc., Rule 26(€). American Interstate Mortg. Corp. v. Edwards, 2002, 41 P.3d 1142, 439 Utah
Adv. Rep. 20, 2002 UT App 16. Appeal And Error &= 199

Tria courts have broad discretion in matters of discovery, and their determinations regarding such matters are reviewed for
abuse of discretion. Green v. Louder, 2001, 29 P.3d 638, 426 Utah Adv. Rep. 25, 2001 UT 62. Appea And Error &= 961;
Pretrial Procedure &= 19

Failure to reguire defendant in automobile negligence action to disclose surveillance videotape of plaintiff and the identity of
its preparer was harmful error in action in which videotape and preparer's testimony were admitted to show plaintiff'sinjuries
were less severe than she alleged; while jury did not reach damages issue because it found plaintiff more than 50 percent at
fault in accident, the determination of liability hinged on parties' credibility, and plaintiff's credibility was directly undermined
by evidence in question. (Per Greenwood, Associate P.J., with one Judge concurring in result.) Rules Civ.Proc., Rule 26(b)(1).
Roundy v. Staley, 1999, 984 P.2d 404, 374 Utah Adv. Rep. 15, 1999 UT App 229, certiorari denied 994 P.2d 1271. Appeal
And Error &= 1043(6)

Tria court committed prejudicial error in denying tort plaintiff's discovery request for report prepared by defendant's insurance
adjuster where defendant did not demonstrate that denial of discovery reguest was not prejudicial. Rules Civ.Proc., Rule 26(b)

June ﬁ12k2016 Page 438 of 772



RULE 26. GENERAL PROVISIONS GOVERNING DISCLOSURE..., UT R RCP Rule 26

Advisory Committee on Civil Rules

Exhibit 3
(3). Askew v. Hardman, 1994, 884 P.2d 1258, certiorari granted 892 P.2d 13, reversed 918 P.2d 469. Appeal And Error &=

1043(6); Pretrial Procedure &= 381

Allegedly erroneous admission of testimony of defense expert who was identified for plaintiff 12 days before trial did not
prejudice plaintiff; expert was one of five defense experts in response to testimony of plaintiff's 15 experts; and plaintiff
thoroughly cross-examined expert. Rules Civ.Proc., Rules 26(e)(1), 61; U.C.A.1953, 41-6-46(1)(1981). Onyeabor v. Pro
Roofing, Inc., 1990, 787 P.2d 525. Appeal And Error @= 1043(1)

Refusal of court to permit defendant in special statutory action to remove city commissioner from malfeasance in office from
taking depositions of witnesses, was error, but did not result in any prejudice to commissioner who had examined testimony
which witnesses had given before grand jury, received answersto interrogatories submitted to district attorney and had procured
substantially all discoverable information in action. U.C.A.1953, 77-7-1, 77-7-2, 77-7-11; Rules of Civil Procedure, rules 1,
61, 81. State v. Geurts, 1961, 11 Utah 2d 345, 359 P.2d 12. Appeal And Error é= 1170.6; Pretrial Procedure &= 61

---- Standard of review, review

In reviewing the imposition of discovery sanctions, an appellate court applies a two-part approach: (1) the court considers
whether the district court was justified in ordering sanctions, and (2) the court then reviews the type and amount of sanctions
for abuse of discretion. PC Crane Service, LLC v. McQueen Masonry, Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012
UT App 61. Appeal and Error @= 840(4); Appeal and Error &= 961

An appellate court will affirm an award of discovery sanctions so long as the findings appear in the lower court's opinion or
elsewhereto sufficiently indicate the factual basisfor the ultimate conclusion, or wherethereisevidencein the record to support
the award. PC Crane Service, LLC v. McQueen Masonry, Inc., 2012, 273 P.3d 396, 703 Utah Adv. Rep. 22, 2012 UT App
61. Appeal and Error &= 1024.3

Rules Civ. Proc., Rule 26, UT R RCP Rule 26
current with amendments received through December 1, 2015.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Arizona Revised Statutes Annotated
Rules of Civil Procedure for the Superior Courts of Arizona (Refs & Annos)
V. Depositions and Discovery (Refs & Annos)

16 A.R.S. Rules of Civil Procedure, Rule 26.1
Rule 26.1. Prompt disclosure of information

Currentness

(a) Duty to Disclose, Scope. Within thetimes set forthin subdivision (b), each party shall discloseinwriting to every other party:

(1) The factual basis of the claim or defense. In the event of multiple claims or defenses, the factual basis for each claim
or defense.

(2) The legal theory upon which each claim or defense is based including, where necessary for a reasonable understanding
of the claim or defense, citations of pertinent legal or case authorities.

(3) The names, addresses, and tel ephone numbers of any witnesses whom the disclosing party expectsto call at trial with a
fair description of the substance of each witness' expected testimony.

(4) The names and addresses of al persons whom the party believes may have knowledge or information relevant to the
events, transactions, or occurrences that gave rise to the action, and the nature of the knowledge or information each such
individual is believed to possess.

(5) The names and addresses of all personswho have given statements, whether written or recorded, signed or unsigned, and
the custodian of the copies of those statements.

(6) The name and address of each person whom the disclosing party expectsto call as an expert witness at trial, the subject
matter on which the expert is expected to testify, the substance of the facts and opinions to which the expert is expected to
testify, asummary of the groundsfor each opinion, the qualifications of the witness and the name and address of the custodian
of copies of any reports prepared by the expert.

(7) A computation and the measure of damage alleged by the disclosing party and the documents or testimony on which such
computation and measure are based and the names, addresses, and telephone numbers of all damage witnesses.

(8) Theexistence, location, custodian, and general description of any tangible evidence, relevant documents, or electronically
stored information that the disclosing party plansto use at trial and relevant insurance agreements.

(9) A list of the documents or electronically stored information, or in the case of voluminous documentary information or
electronically stored information, alist of the categories of documents or electronically stored information, known by a party
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to exist whether or not in the party's possession, custody or control and which that party believes may be relevant to the

subject matter of the action, and those which appear reasonably calculated to lead to the discovery of admissible evidence,
and the date(s) upon which those documents or electronically stored information will be made, or have been made, available
for inspection, copying, testing or sampling. Unless good cause is stated for not doing so, a copy of the documents and
eectronically stored information listed shall be served with the disclosure. If production is not made, the name and address
of the custodian of the documents and electronically stored information shall beindicated. A party who produces documents
for inspection shall produce them as they are kept in the usual course of business.

COURT COMMENT TO 1991 AMENDMENT
InMarch, 1990 the Supreme Court, in conjunction with the State Bar of Arizona, appointed the Special Bar Committee
to Study Civil Litigation Abuse, Cost and Delay, which was specifically charged with the task of studying problems
pertaining to abuse and delay in civil litigation and the cost of civil litigation.

Following extensive study, the Committee concluded that the American system of civil litigation was employing
methods which were causing undue expense and delay and threatening to make the courtsinaccessible to the average
citizen. The Committee further concluded that certain adjustments in the system and the Arizona Rules of Civil
Procedure were necessary to reduce expense, delay and abuse while preserving the traditional jury trial system as a
means of resolution of civil disputes.

In September, 1990 the Committee proposed a comprehensive set of rule revisions, designed to make the judicial
system in Arizona more efficient, more expeditious, less expensive, and more accessible to the people. It was the
goal of the Committee to provide a framework which would allow sufficient discovery of facts and information to
avoid “litigation by ambush.” At the same time, the Committee wished to promote greater professionalism among
counsel, with the ultimate goal of increasing voluntary cooperation and exchange of information. The intent of the
amendments was to limit the adversarial nature of proceedings to those areas where there is a true and legitimate
dispute between the parties, and to preclude hostile, unprofessional, and unnecessarily adversarial conduct on the part
of counsdl. It was also the intent of the rules that the trial courts deal in astrong and forthright fashion with discovery
abuse and discovery abusers.

After aperiod of public comment and experimental implementationin four divisionsof the Superior Court in Maricopa
County, therule changes proposed by the Committee were promulgated by the Court on December 18, 1991, effective
July 1, 1992.

COMMITTEE COMMENT TO 1991 AMENDMENT
This addition to the rules is intended to require cooperation between counsel in the handling of civil litigation. The
Committee has endeavored to set forth those items of information and evidence which should be promptly disclosed
early in the course of litigation in order to avoid unnecessary and protracted discovery as well as to encourage early
evaluation, assessment and possible disposition of the litigation between the parties.

It isthe intent of the Committee that there be a reasonable and fair disclosure of the items set forth in Rule 26.1 and
that the disclosure of that information be reasonably prompt. Theintent of the Committee isto have newly discovered
information exchanged with reasonable promptness and to preclude those attorneys and parties who intentionally
withhold such information from offering it later in the course of litigation.

The Committee originally considered including in Rule 26.1(a)(5) a requirement for disclosure of all casesin which
an expert had testified within the prior five (5) years. The Committee recognized in its deliberations that information
asto such cases might be important in certain types of litigation and not in others. On balance, it was decided that it
would be burdensome to require thisinformation in all cases.
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COMMITTEE COMMENT TO 1996 AMENDMENT
Rule 26.1(a)(3). With regard to the degree of specificity required for disclosing witness testimony, it isthe intent of
therulethat parties must disclose the substance of the witness' expected testimony. The disclosure must fairly apprise
the parties of the information and opinion known by that person. It is not sufficient to simply describe the subject
matter upon which the withess will testify.

Rule 26.1(8)(5) was not intended to require automatic production of statements. Production of statements remains
subject to the provisions of Rule 26(b)(3).

Rule 26.1(8)(6). A specialy retained expert as described in Rule 26(b)(4)(B) is not required to be disclosed under
Rule 26.1.

(b) Timefor Disclosure; a Continuing Duty.

(1) The parties shall make the initial disclosure required by subdivision (a) as fully as then possible within forty (40) days
after the filing of a responsive pleading to the Complaint, Counterclaim, Crossclaim or Third Party Complaint unless the
parties otherwise agree, or the Court shortens or extends the time for good cause. If feasible, counsel shall meet to exchange
disclosures; otherwise, the disclosures shall be served as provided by Rule 5. In domestic relations cases involving children
whose custody is at issue, the parties shall make disclosure regarding custody issues no later than 30 days after mediation
of the custody dispute by the conciliation court or a third party results in written notice acknowledging that mediation has
failed to settle the issues, or at some other time set by court order.

(2) The duty prescribed in subdivision (a) shall be a continuing duty, and each party shall make additional or amended
disclosures whenever new or additional information is discovered or revealed. Such additional or amended disclosures shall
be made seasonably, but in no event more than thirty (30) days after the information is revealed to or discovered by the
disclosing party. A party seeking to use information which that party first disclosed later than (A) the deadline set in a
Scheduling Order, or (B) in the absence of such deadline, sixty (60) days before trial, must seek leave of court to extend the
time for disclosure as provided in Rule 37(c)(2) or (c)(3).

(3) All disclosures shall include information and data in the possession, custody and control of the parties as well as that
which can be ascertained, learned or acquired by reasonable inquiry and investigation.

COMMITTEE COMMENT TO 1991 AMENDMENT
The Committee does not intend to affect in any way, any party's right to amend or move to amend or supplement
pleadings as provided in Rule 15.

COURT COMMENT TO 1991 AMENDMENT
The above rule change was part of a comprehensive set of rule revisions proposed by the Special Bar Committee
to Study Civil Litigation Abuse, Cost and Delay, which was specifically charged in March, 1990 with the task of
proposing rules to reduce discovery abuse and to make the judicial system in Arizona more efficient, expeditious,
and accessible to the people.
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For more complete background information on the rule changes proposed by the Committee, see Court Comment

to Rule 26.1(a).

(c) Deleted effective Dec. 1, 1996.

(d) Signed Disclosure. Each disclosure shall be made in writing under oath, signed by the party making the disclosure.

(e) Deleted effective Dec. 1, 1996.

COMMITTEE COMMENT TO 1991 AMENDMENT
Rule 26.1(e) is intended specifically to deal with the party and/or attorney who makes intentionally inaccurate or
misleading responses to discovery.

COURT COMMENT TO 1991 AMENDMENT
The above rule change was part of a comprehensive set of rule revisions proposed by the Special Bar Committee
to Study Civil Litigation Abuse, Cost and Delay, which was specifically charged in March, 1990 with the task of
proposing rules to reduce discovery abuse and to make the judicia system in Arizona more efficient, expeditious,
and accessible to the people.

For more complete background information on the rule changes proposed by the Committee, see Court Comment
to Rule 26.1(a).

(f) Claimsof Privilege or Protection of Trial Preparation Materials.

(1) Information Withheld. When information is withheld from disclosure or discovery on a claim that it is privileged or
subject to protection as trial-preparation materials, the claim shall be made expressly and shall be supported by a description
of the nature of the documents, communications, or things not produced or disclosed that is sufficient to enable other parties

to contest the claim.

(2) Information Produced. If a party contends that information subject to a claim of privilege or of protection as trial-
preparation material has been inadvertently disclosed or produced in discovery, the party making the claim may notify any
party that received the information of the claim and the basis for it. After being notified, a party must promptly return,
sequester, or destroy the specified information and any copies it has made and may not use or disclose the information until
the claim isresolved. A receiving party may promptly present the information to the court under seal for a determination of
the claim. If the receiving party disclosed the information before being notified, it must take reasonable steps to retrieve it.

The producing party must preserve the information until the claim is resolved.

STATE BAR COMMITTEE NOTE
2008 Amendment

Aswithitsfederal counterpart, the amendment isintended merely to placea“hold” on further use or dissemination of

an inadvertently produced document that is subject to a privilege claim until a court resolves its status or the parties
agree to an appropriate disposition. The amendment, however, “does not address whether the privilege or protection
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that is asserted after production was waived by the production.” Fed. R. Civ. P. 26(b)(5)(B), Advisory Committee

Notes on 2006 Amendment.

(g) Deleted effective Dec. 1, 1996.

Credits

Added Dec. 20, 1991, effective July 1, 1992. Amended May 30, 1996, effective Dec. 1, 1996; Nov. 22, 1996, effective March
1, 1997; Sept. 5, 2007, effective Jan. 1, 2008; Dec. 20, 1991, effective July 1, 1992; July 31, 2014, effective July 31, 2014,
subject to the applicability provisions of Arizona Supreme Court Order No. R-13-0017.

Editors Notes

GUIDELINESFOR RULE 26.1 [WITHDRAWN]
Court Note

Rule 26.1 Guidelines have been withdrawn because of rule changes and court opinions that have been adopted or
issued since the Guidelines were adopted.

APPLICATION
<Order R-05-0008 dated October 10, 2005, effective January 1, 2006, provided, “with respect to family law cases
pending as of January 1, 2006, that if disclosure was previously made pursuant to Rule 26.1, Arizona Rules of Civil
Procedure, further disclosure shall not be required under Rule 49 or 50 of the ArizonaRules of Family Law Procedure,
except for the duty to seasonably supplement the earlier disclosure.”>

<Thetext of this rule which is effective March 1, 1997 isinapplicable to cases which are set for trial between March
1 and April 30, 1997.>

Notes of Decisions (90)

16 A. R. S. Rules Civ. Proc., Rule 26.1, AZ ST RCP Rule 26.1
Arizona State court rules are current with amendments received through 10/15/15

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Rules Annotated
Texas Rules of Civil Procedure
Part II. Rules of Practice in District and County Courts
Section 9. Evidence and Discovery (Refs & Annos)
B. Discovery
Rule 194. Requests for Disclosure (Refs & Annos)

TX Rules of Civil Procedure, Rule 194.2
194.2. Content

Currentness

A party may request disclosure of any or al of the following:
(a) the correct names of the parties to the lawsuit;
(b) the name, address, and telephone number of any potential parties;

(c) the legal theories and, in general, the factual bases of the responding party's claims or defenses (the responding party need
not marshal all evidence that may be offered at trial);

(d) the amount and any method of calculating economic damages,

(e) the name, address, and telephone number of persons having knowledge of relevant facts, and a brief statement of each
identified person's connection with the case;

(f) for any testifying expert:
(1) the expert's name, address, and tel ephone number;
(2) the subject matter on which the expert will testify;
(3) the general substance of the expert's mental impressions and opinions and a brief summary of the basis for them, or if
the expert is not retained by, employed by, or otherwise subject to the control of the responding party, documents reflecting
such information;

(4) if the expert is retained by, employed by, or otherwise subject to the control of the responding party:

(A) al documents, tangible things, reports, models, or data compilations that have been provided to, reviewed by, or
prepared by or for the expert in anticipation of the expert's testimony; and

(B) the expert's current resume and bibliography;
(g) any indemnity and insuring agreements described in Rule 192.3(f);

(h) any settlement agreements described in Rule 192.3(g);
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(i) any witness statements described in Rule 192.3(h);

() in a suit alleging physical or mental injury and damages from the occurrence that is the subject of the case, all medical
records and bills that are reasonably related to the injuries or damages asserted or, in lieu thereof, an authorization permitting
the disclosure of such medical records and bills;

(k) in a suit alleging physical or mental injury and damages from the occurrence that is the subject of the case, all medical
records and bills obtained by the responding party by virtue of an authorization furnished by the requesting party;

() the name, address, and telephone number of any person who may be designated as a responsible third party.

Credits
Aug. 5, 1998, Nov. 9, 1998 and Dec. 31, 1998, eff. Jan. 1, 1999. Amended by order of March 3, 2004, eff. March 3, 2004.

Notes of Decisions (50)

Vernon's Ann. Texas Rules Civ. Proc., Rule 194.2, TX R RCP Rule 194.2

Rules of Civil Procedure, Rules of Evidence, and Rules of Appellate Procedure are current with amendments received through
September 1, 2015. Bar Rules, Rules of Disciplinary Procedure, Code of Judicial Conduct, and Rules of Judicial Administration
are current with amendments received through September 1, 2015. Other state court rules and selected county rules are current
with rules verified through June 1, 2015.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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A Study of Civil Case Disposition Time in U.S. District Courts

Donna Stienstra

Federal Judicial Center
May 2015

This Federal Judicial Center publication was undertaken in furtherance of the Center’s statutory
mission to conduct and stimulate research and development for the improvement of judicial ad-
ministration. While the Center regards the content as responsible and valuable, this publication
does not reflect policy or recommendations of the Board of the Federal Judicial Center.
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Introduction

This report summarizes the Federal Judicial Center’s research for the Court Administration
and Case Management Committee on the Most Congested Courts (MCC) Project.” The
Center submitted an earlier memorandum to the Committee on courts that dispose of their
cases most slowly.? The present report is a full and final report to the Committee on the
Center's development of a new type of caseload analysis, use of that analysis to identify
courts with slower and faster disposition times, and the findings from interviews with se-
lected districts with slower and faster disposition times.

Overall, during this project, the Center:

» developed a new method for identifying districts that are not keeping up with their
caseloads, asmeasured by case dispositiontime;

= developed an analysis of case disposition time, by nature of suit, for each of the
ninety-four district courts;

= identified seven districts that have particularly long disposition times on a signifi-
cant number of different case types (the “most congested courts”);

» insummer 2013, provided the caseload analyses to and conducted interviews with
the chief judge and clerk of court in the seven districts with slower case disposition
timestodeterminethe sourcesofdelay;

» in November 2013, submitted to the Committee’s Case Management Subcommittee
a confidential memo on the districts with delayed civil case disposition times, which
presented findings from the interviews with these districts;

» identified seven districts that have particularly short disposition times for a signifi-
cant portion of their caseload (the “expedited courts”); and

= in fall 2014, provided the caseload profiles to and conducted interviews with the
chief judge and clerk of court in the seven districts with faster disposition times to
determine the procedures these districts use to expedite their caseloads.

To complete the project, we are providing this final report, which presents a history of the
MCC Project, an overview of the Center's development of a new method of caseload analy-
sis, and the findings from the interviews with the fourteen districts selected for the study.

1. We had valuable assistance and guidance from the Case Management Subcommittee at key stages of
the project and thank the members for their help: Judge Richard Arcara (chair), Judge Roger Titus, Judge
Dan Hovland, Judge Marcia Crone, Judge Sean McLaughlin, Judge Charles Coody, Larry Baerman, clerk of
court representative to the committee, and Jane MacCracken, staff to the committee. | especially appreciate
the participation of Judge Arcara, Larry Baerman, and Jane MacCracken in the interview process. Their par-
ticipation was invaluable in conducting the interviews and interpreting the information obtained. And | am
very grateful to my colleague Margaret Williams for the caseload analysis on which the Most Congested
Courts Project relies.

2. The Center submitted its report on the courts with delayed civil case disposition times on November
20, 2013. Given the confidential nature of some of the court-specific findings, the report is not a public doc-
ument.
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Although the close examination of specific districts is completed with this report, there
is one important respect in which the Most Congested Courts Project will continue indefi-
nitely. Periodically the Center will update the caseload analysis for each of the ninety-four
district courts and will provide each district with its analysis. The Committee approved this
distribution at its December 2014 meeting because the analyses have been well received by
and helpful to the districts that have received them. Each of the ninety-four districts has
received the first transmission of its own caseload analysis, in the form of a case disposition
time dashboard prepared by the Center and reviewed by the Case Management
Subcommittee. The long-term goal is for the districts to access their caseload analyses at an
intranet website. In the meantime, the Center will provide the analyses individually to each
district.

MCC Project Origin and Goals

Before presenting findings from interviews with the courts, we briefly recap the purpose
and methodology of the Most Congested Courts Project.

In 2001, the Judicial Conference asked the Court Administration and Case Manage-
ment Committee to monitor the caseloads of the district courts, identify districts with sig-
nificant caseload delay, and offer assistance to those districts. The Administrative Office
(AO) developed a composite measure of caseload delay, ranked the ninety-four district
courts on this measure, and identified the most delayed 25% as the “most congested
courts” (“MCCs”). Approximately once every two years, the Committee then sent a letter
to the chief judge of each MCC to alert the court to its ranking and to suggest a variety of
remedies, including such actions as use of visiting judges, attendance at workshops, and
consideration of case-management practices recommended in guides and manuals.

Some districts responded with explanations for their status, others with polite thanks,
and some not at all. Over the first ten years of the Committee’s efforts, it became clear that
membership on the list of MCCs changed little and that the Committee’s letters had lim-
ited effect. The Committee decided that it needed a new approach to the problem of courts
with caseload delays and asked the Center to develop a new method for identifying and as-
sisting courts where civil case disposition times are lengthy.

The New Analysis for Identifying District Courts with Delayed Civil Case
Disposition Times

The Committee wanted the new method to provide the Committee and courts with better
information about caseload delay so assistance could be more targeted. If the problem lies
in habeas cases, for example, a quite different remedy might be needed than if the problem

lies in patent cases. Working with the Committee’s Case Management Subcommittee, the
Center developed a method that examines district caseloads at the case type level—that is,
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an analysis that gives a district information about the status of each case type, or nature of
suit (NOS), in its civil caseload.?

The new method compares the average disposition time for each case type within a dis-
trict to the average disposition time for each case type nationally. To develop the measure,
the Center first calculated a national average disposition time for each of the nearly 100 na-
ture of suit codes across all ninety-four districts combined. The Center then calculated the
average disposition time for each nature-of-suit code for each district for the past three
years.” In the final step of the analysis, the Center compared each district's average disposi-
tion time for each nature-of-suit code to the national historical average.

To help districts understand the analysis, the Center developed a graphic presentation
that relies on colors to show a district which cases it is disposing of faster or slower than the
national average—deep red for very slow, pink for slow, yellow for near the national aver-
age, light green for fast, and deep green for very fast. The Center used tables and bar charts
to present the results of the analysis (see Attachment 1°). Because of the graphic presenta-
tion—the colors in particular—districts quickly understand where they are having prob-
lems disposing of cases and where they are doing well. More recently, the Center has devel-
oped a case disposition dashboard for presenting the results of the analysis. The dashboard
also provides disposition times graphically and relies on the same color scheme, but uses a
simpler graphic and also presents more information by providing the specific cases includ-
ed in each NOS group (see Attachment 2 for a description of the dashboard).

Using either approach, the new analysis tells the Committee which districts have fallen
seriously behind the national average in disposing of their civil caseloads, which districts
are doing much better than the national average, and exactly which types of cases are most
seriously delayed in the districts with delayed civil case disposition times. The new analysis
does not, however, provide a single score or a method for ranking districts. Rather, it re-
quires examination of each district to see whether a district has either a large number of
case types that take more than 15% longer to dispose of than the national average or a
smaller number of case types that take much, much longer (e.g., 100% longer) than the na-
tional average to terminate. If a district meets these criteria, it merits attention by the
Committee.

The new analyses of case disposition time have proven to be very helpful to the courts
and have been well received by the fourteen districts selected by the Committee for further
discussions (see descriptions below of interviews conducted with these courts). These dis-
tricts unanimously expressed their intent to use the new analyses for serious, district-

3. The analysis and the graphics produced by the analysis were developed by Margaret Williams, Senior
Research Associate, of the Center's Research Division.

4. To reduce risk that a year of unusual activity would skew averages, the Center chose a three-year time
frame. Longer or shorter time frames could be used, as could other comparisons, such as averages for courts of
the same size.

5. The initial version of the analysis grouped the civil natures of suit into four categories (or “quar-
tiles”)—faster, fast, slow, and slower natures of suit—and included an average disposition time for criminal
felony cases as well. A second generation presentation—a case disposition dashboard—does not group the
natures of suit nor include the criminal felony caseload.
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specific, and data-driven assessments of case-management practices. Several districts said
they had, in fact, already made significant changes in case-management practices after re-
viewingthe newcaseload analyses.

Interviews: A New Approach to Assisting Districts with Delayed Civil Case
Disposition Times

Based on a recommendation from the Center, the Committee agreed that the better ap-
proach to assisting courts with caseload delays would be to interview them rather than
sending letters. The Committee also agreed that each district should receive its own case-
load analysis, since the Committee members themselves had found the graphics
exceptionally helpful in understanding their own court’s caseload. Working with the new
case disposition analysis and the Case Management Subcommittee, the Center identified
districts that differed from the national average in either having a high number of civil case
types that were delayed or in having extreme delay, even if in a smaller number of civil
case types. Of the initial set of fourteen districts that met these criteria, the Subcommittee
selected seven that were seriously delayed. Then-chair of the Committee, Judge Julie
Robinson, sent these districts the Center’'s new case disposition analysis and an invitation
to be interviewed, which all seven districts accepted.®

Because the issue of delay was potentially sensitive, the Committee agreed that it would
be helpful to the Center’s research staff to have a judge member of the Committee partici-
pate in the interviews. In the end, each interview was conducted by a judge member, the
clerk of court representative to the Committee, a member of the Committee staff, and my-
self.” In each district, we interviewed the chief judge and clerk of court to try to understand
more fully why their civil caseloads had become delayed and what kinds of targeted assis-
tance might help them dispose of civil cases more quickly.® Because the seven districts were
geographically disbursed, we conducted most of the interviews by telephone.

Typically each chief judge opened the discussion with an explanation of the district’s
caseload challenges and steps the district had taken or was planning to take to address case-
load delays. Most of the districts had prepared “talking points"—and, in some districts,
documentary material—for the interview. The interview team had not asked the districts to
make such preparations, but they clearly were well prepared for the interview and wanted
to open by providing information they felt was important for the Committee to know.’

6. Because the report on the most congested courts is confidential but this report on the expedited dis-
tricts very likely will be a public report, we do not identify the most congested districts.

7. The Committee member was Judge Richard Arcara, who also chairs the Case Management Subcom-
mittee; the clerk of court representative was Larry Baerman; and the Committee staff member was Jane
MacCracken.

8. The interviews took place between March and September 2013. In several districts, additional judges
or court staff joined the chief judge and clerk for the interview.

9. Attachment 3 provides an example email showing the information sent to a district before the inter-
view to help the chief judge and clerk of court understand the nature of the interview. The graphics sent for

June 6-7, 2016 Page 454 of 772



Advisory Committee on Civil Rules
A Study of Civil Case Disposition Time in U.S. District Courts * Federal Judicial Center « 2015 Exhibit 4

Then, if the chief judge and clerk had not already addressed the case types that were both
seriously delayed and accounted for a sizable portion of the district’s caseload, the interview
team asked the chief judge to talk about how these cases are handled by the court and why
they might be delayed. This invitation usually generated considerable additional discussion.

The interviews generally lasted at least an hour and provided abundant information
about problems encountered and actions taken by the seven selected districts. The chief
judges and clerk of court were welcoming to the interviewers and generous in the infor-
mation they provided. Without exception, they found the caseload analysis very helpful,
particularly in identifying problems at the detailed level of individual case types. Several
said the tables had opened up a dialogue in their court about how the court handles its cas-
es, not only cases that were delayed but other cases as well, and had already led to some
changes in procedure. Also without exception, the chief judges said they appreciated the
Committee’s inquiry and offers to help.

Challenges Identified in Districts with Delayed Civil Case Disposition Times

We relied on two sources of information for understanding civil case disposition delays in
the seven courts selected for the study: the Center’'s caseload analyses and information the
chief judge and clerk of court provided during the interviews. In reviewing the caseload
analyses and talking with the courts, we focused on the case types that were both the most
delayed and included the greatest number of cases. Because of their numbers, these case
types have a larger impact on a district’s overall disposition time, and, more importantly,
delay in these cases affects a larger number of litigants.

The caseload analyses revealed how seriously delayed each district’'s caseload was and
the case types that accounted for delay. Delays were very substantial in each district, evenin
case types that are typically disposed of quickly nationwide—for example, in one district
the faster case types were disposed of eighty-one percent more slowly than the national av-
erage and in another these case types were disposed of seventy-two percent more slowly. In
addition, the caseloads were delayed across many different case types.

From the caseload analysis, we could see a pattern across the seven districts. The most
commonly delayed case types—i.e., found in five or more districts—were prisoner peti-
tions to vacate a sentence or for habeas corpus, along with employment civil rights, ERISA,
insurance, and “other” contract cases. Prisoner civil rights, foreclosure, and “other” statu-
tory actions were delayed in four of the seven. Districts also had delayed disposition times
in case types with large numbers of cases specific to that district—for example, marine per-
sonal injury cases in a district on a harbor; medical malpractice cases in a major medical
center; copyright, patent, trademark, and antitrust cases in districts that are economic cen-
ters; and Social Security and consumer credit cases in districts that had experienced rapid
increases in these case types. The two central points from this analysis were that in the
courts with delayed case disposition times (1) delay was found across a large number of

these interviews were the initial type prepared by the Center—i.e., the bar graphs and tables shown in At-
tachment 1—and not the more recently developed electronic dashboard shown in Attachment 2.
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case types and was not limited to a few case types, and (2) several case types, involving large
numbers of litigants—for example, prisoner cases, employment civil rights cases, and
ERISA cases—were delayed in a majority of the seven districts.

From the interviews, we learned not only the districts’ assessments of their problems
but also that they were aware of their court’s caseload delay before being contacted by the
Committee and had been taking steps to resolve it. With regard to the specific reasons for
delay, each district offered a number of explanations, some that had caused problems gen-
erally for the district and some that had caused problems for specific case types. Although
there were idiosyncratic explanations and conditions in some districts, the reasons cited
can be grouped into several categories—keeping in mind that these are perceived, and not
quantitativelymeasured, causes.™

Criminal caseload

Four of the seven districts said their criminal caseloads were particularly demanding, be-
cause of either the sheer number of cases or case complexity (e.g., terrorism or death-
eligible cases).

Circuit law

Circuit law required several districts to be deferential to the pleadings filed by pro se liti-
gants. This deferential treatment of pleadings results in the courts having to deal with more
amended complaints and, often, substantial motion practice and discovery disputes that do
not occur in districts where circuit law is less deferential to the pleadings of pro se litigants.

Number and/or complexity of civil filings

In several districts, specialized litigation had emerged from economic activity in the dis-
trict—e.g., litigation involving patents, financial and medical institutions, and contracts—
and had given rise to voluminous and complex motions. In several others, specialized law
firms had developed to litigate Social Security, ERISA, and consumer credit cases and, as a
consequence, more such cases were beingfiled.

Resources

Three of the seven districts with delayed civil disposition times had long-term vacancies
and several had no or few senior judges. Altogether, the seven courts with delayed disposi-
tion times had sixty-four judgeships and 434 vacant judgeship months for the five-year pe-
riod 2010-2014 compared to seven courts with fast disposition times (see below), which
had seventy-nine judgeships and 303 vacant judgeship months." Most of the districts also

10. Although the districts provided explanations for some of their delayed case types, they also were
sometimes unsure why a case type might have a longer-than-average disposition time. This was generally true,
forexample, for ERISAand FLSA cases.

11. Numbers are from the Federal Court Management Statistics, which can be found at
http://www.uscourts.gov/statistics-reports/analysis-reports/federal-court-management-statistics. During the
same years, the two groups of courts did not differ, on the whole, in the number of weighted filings. Three of
the courts with delayed civil case disposition times had weighted filings averaging 500 to 600 cases per judge,
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identified too few staff as a cause of delay, particularly too few pro se or staff law clerks who
could help with voluminous complex motions or with prisoner litigation. Although the dis-
tricts have looked for and often benefitted from outside help, they had found it difficult to
get help for the most voluminous parts of their caseloads because of limits on the number
of staff law clerks allocated to the courts and the reluctance of visiting judges to take a case-
load consisting of motions and/or prisoner cases.

Human resource quality and organization

Four of the seven districts had had problems with the quality or organization of human re-
sources, including law clerk problems in chambers, poor organization and lack of oversight
of pro se law clerks, poor quality of pro se law clerks, and an underperforming judge.

Case-managementpractices

Two districts described case-management practices that delayed civil cases—in one, a tradi-
tion of judicial deference to lawyers, including lax enforcement of case schedules, and in
another the liberal granting, until recently, of continuances.

Steps Taken by the Districts to Reduce Delayed Civil Case Disposition Times

Each of the seven districts had taken steps to try to solve the problem of civil caseload delay.
These efforts fall into several categories.

Efforts to reorganize or reallocate work

Three districts with significant delays in prisoner litigation tried to improve the service
provided by their pro se law clerks, experimenting with time limits, reallocating work be-
tween pro se clerks and chambers staff, and reassigning oversight responsibility for the pro
se law clerks. One district, for example, had used the pro se law clerks to make sure plead-
ings in pro se cases were in order and to screen for IFP compliance under the PLRA. When
the court transferred this screening to the clerk’s office, it reduced the screening stage from
four-to-five months to four-to-five days. This district also moved responsibility for non-
prisoner pro se cases from the pro se law clerks to the magistrate judges. This district real-
ized no improvement in civil disposition times, however, by putting magistrate judges on
the civil case assignment wheel. In another effort to improve judicial resources, one district
changed the assignment system for senior judges to make assignments more predictable; as
aresult, the seniorjudges took more cases.

Efforts toenhance resources

The districts with delayed disposition time have used a number of approaches to increase
their staff and judge resources. Three districts have secured additional law clerks to work
on motions, pro se cases, and Social Security cases. One district reported reducing its habe-
as backlog 39% by devoting two pro se clerks to these cases. In another approach to resolv-

for example, but three of the courts with fast civil disposition times had weighted filings averaging over 600
cases perjudge (Federal Court Management Statistics).
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ing prisoner cases, a district had started working with a local law school clinic, which gave
law students legal experience through work on pro se cases. One district turned to recalled
magistrate judges, two others relied heavily on their own magistrate judges, and another
benefitted from a large number of senior judges. Another strategy, relied on by three dis-
tricts, was the use of visiting judges. Most of the districts, however, noted the reluctance of
visiting judges to do the work that most needs to be done—i.e., deciding motions. One dis-
trict had been able to secure visiting judge help with motions only by giving visiting judges
full control of the cases through trial.

Efforts to change or enhance case-management procedures

The districts with delayed disposition time had also adopted a number of case-management
practices they hoped would improve civil case processing. One had recently adopted a
package of new case-management practices that included standardized discovery, standard-
ized dates, and mandatory mediation for some types of cases; case management orientation
and appointment of a mentor judge for new judges; and early conferences with lawyers and
thus early identification of difficult issues in complex cases. Several districts in the same
circuit had adopted electronic service to the U.S. Attorney’s Office and the Department of
Corrections in state habeas cases; one of these districts reported a sixty-day reduction in the
time to serve. Four of the districts had mediation programs for civil cases, and one had re-
cently started a differentiated case-tracking program. This district had also realized a reduc-
tion in case delay since ending the routine granting of continuances.

Efforts to provide assistance to pro se litigants

Two districts had made particular efforts to provide assistance to pro se litigants to help
resolve these cases more quickly. One had established a mediation program at the court for
pro se litigants and also provides a grant each year, from its attorney admissions fund, to
support the local federal bar association’s pro se clinic. A second provides mediation for
pro se litigants in employment cases through collaboration with a local law school. This
district has also established an outreach program to the bar and provides a day of training,
involving the district's most respected judges, for attorneys who volunteer pro bono for pro
se cases. The court reported that this program has greatly expanded the pro bono attorney
pool, and over 100 cases have been provided full representation, saving considerable judge
and staff time. This district coordinates its pro se assistance through a pro se office estab-
lished by the court.

Future Assistance Suggested by Districts with Delayed Civil Case Disposition
Times

In addition to efforts already made, the districts with delayed civil disposition times made
suggestions for further actions that might help them dispose of their civil cases more quick-
ly. These suggestions fall into two broad categories.
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Resources

Most of the districts noted, first, the need for more judgeships and/or the need to fill vacan-
cies. All recognized the limited prospects for such help, particularly new judgeships, and
went on to identify other types of useful resources. All seven districts called for more law
clerks. In some districts, additional law clerks would provide help with voluminous mo-
tions. In others, additional law clerks would help meet the demand of pro se cases. Districts
with temporary law clerks called for a change in how these law clerks are funded and allo-
cated. They specifically suggested that the appointment should be significantly longer than
the current one-year term, which permits barely enough time for a law clerk to become fa-
miliar with the work. Another district suggested a visiting law clerk program. Two districts
also called for more assistance from visiting judges but with an emphasis on visiting judges
who are willing to handle motions.

Guidance and information on best practices

The districts had several suggestions for assistance or guidance that might be provided to
courts with problems of caseload delay, as well as to courts generally. The Administrative
Office and/or Federal Judicial Center might provide guidance, through a website or re-
source center, on how to use pro se law clerks more effectively, including position descrip-
tions, advice on oversight and supervision, and options for organizing the pro se law clerk
function and allocating pro se cases. The AO and Center might give the courts guidance on
judicial case management practices, with particular emphasis on the methods used by
judges who dispose of cases quickly. The AO and Center might also develop electronic tools
that would help courts pull more information out of caseload data. The courts also suggest-
ed development of guidance on using mediation and setting up electronic service for pris-
oner pro se cases. When asked how best to disseminate information, a chief judge suggested
that judges and clerks are more likely to pick up information at workshops—such as new
judge training, the annual district and magistrate judge workshops, and the annual clerk of
court conference—than to go online to search for information.

Interviews in Districts with Fast Civil Case Disposition Times

The Committee had been inclined to conduct interviews in the fastest—or “most expedit-
ed"—districts in addition to the delayed—or “most congested”—districts, and the inter-
views in the districts with delayed case disposition times confirmed the importance of do-
ing so. First, the courts with delay had asked for information about practices used in dis-
tricts with fast disposition times, but also, under its responsibility to identify and dissemi-
nate “best practices,” the Committee wished to collect and publicize steps the courts were
taking to resolve civil cases expeditiously.

June 6-7, 2016 Page 459 of 772



Advisory Committee on Civil Rules
A Study of Civil Case Disposition Time in U.S. District Courts * Federal Judicial Center « 2015 Exhibit 4

Using the caseload analyses and working with the Case Management Subcommittee,
the Center identified a set of districts that dispose of their civil cases very quickly. The Sub-
committee selected seven of these districts for interviews. These districts, which are repre-
sentative of large, medium, and small districts and were distributed across the country and
circuits, were the following:

Central District of California Northern District of Texas
Southern District of Florida Western District of Washington
District of Maine Eastern District of Wisconsin

Western District of Missouri

Then-chair of the Committee, Judge Julie Robinson, sent a letter to the chief judges in
these districts, inviting the chief judges to participate in the Most Congested Courts Project
as examples of districts that were able to dispose of civil cases quickly. The letter included
the Center’'s caseload analysis for that district. Each chief judge responded positively to the
invitation. The same team of four interviewers then spoke by telephone with the chief judge
and clerk of court in each district, this time focusing on steps the districts had taken to dis-
pose of civil cases quickly."

As in the courts with delayed civil case disposition times, typically each chief judge
opened the interview, but in these districts the focus was on practices and rules used to
move civil cases expeditiously. The chief judges and clerks were well prepared for the inter-
views and most proceeded through a list of practices and rules they thought might explain
why their civil case disposition time was fast relative to the national average. The interview
team was particularly interested in fast disposition times in case types that had long dispo-
sition times in most of the courts with delay and, if a chief judge or clerk did not address
those case types, the interview team asked about practices that might explain the fast dispo-
sition times.

The interviews generally lasted at least an hour and provided a great deal of information
about case-management practices and rules in the seven districts. The chief judges and
clerk of court were very responsive in providing information and offered to be of further
assistance if needed.

Procedures and Practices in Districts with Fast Civil Case Disposition Times

As in the districts with delayed disposition times, we relied on the Center’s caseload analysis
and our interviews to develop an understanding of courts that dispose of their civil cases
quickly. The caseload graph and tables showed that the districts were not only expeditious
overall but were expeditious across most types of cases. In fact, one of the districts disposed
of every type of civil case, except four, near or faster than the national average. What ex-
plains the fast disposition times in these districts?

12. The interviews took place in October and November 2014. In one or two districts, additional judges
or court staff joined the chief judge and clerk for the interview. Attachment 4 provides an example of infor-
mation sent to each district shortly before the interview to inform them of the nature of the interview.

10
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We looked for common case-management and case-assignment practices across all sev-
en districts, thinking there might be specific practices, used by all, that could become con-
crete guidance for other courts—for example, having a uniform case-management order
used by all judges; having magistrate judges on the civil case assignment wheel (or not); us-
ing R&Rs (or not); or providing mediation through a court-based process. We did not find
that kind of uniformity across all, or even some, of the districts with fast civil disposition
times or even across all judges in some districts. Although we did not find a single set of
procedures or a package that, if adopted, would be the key to expeditious civil case disposi-
tions, we did identify common characteristics across the courts with fast civil disposition
times—most importantly, sufficient judicial resources, but also a commitment to and cul-
ture of early case disposition. This commitment and culture were manifest in several
ways—early and active judicial case management, a court-wide approach to managing cas-
es and solving problems, and extensive use of magistrate judges and staff law clerks. In the
discussion below, keep in mind, as in the districts with delayed civil case disposition times,
that we are presenting the courts’ perceptions, and not a quantitative analysis, of the causes
of fast civil case disposition times in these districts.

Sufficient judicial resources

In all but one of the districts, the chief judges pointed to an essential factor in their fast civil
disposition times—sufficient judicial resources. Several chief judges noted this factor right
at the outset of the interview. Not only were the districts fortunate to have had few vacant
judgeship months, butthey also had eitheralong-term, experienced bench or seniorjudges
who still took a significant caseload, or both. In one district, where judicial resources were
not as substantial because of a long-term need for additional judgeships, the court had
maintained its fast civil disposition times through exceptionally long hours by judges and
staff (butwith the negative consequences ofillhealth and early judicial retirements).

Culture of early case disposition

In addition to sufficient judicial resources, all of the chief judges in the courts with fast civil
disposition times were emphatic about their culture of early case disposition. Most of the
courts were intentional about this culture—i.e., they pursued it deliberately, were commit-
ted to maintaining it, and spoke of it as central to the identity of the court. This commit-
ment is expressed through fairly standard case-management practices—early judicial in-
volvement in the case; early setting of a schedule; early identification of cases that can be
disposed of by removal, remand, or dispositive motion; prompt decisions on motions so, as
one chief judge said, “the lawyers can do their work”; and no continuances, which is gener-
ally achieved by requiring counsel to submit a proposed case schedule and then holding
them to it. Above all, as described by the chief judges, their districts emphasized very early
judicial involvement and control and very firm respect for the schedule.

Institutional approach to case disposition

The courts with fast civil disposition times have a number of court-wide practices and rules
in place that support early judicial case management and enforcement of deadlines. But,
significantly, most of these courts are not characterized by uniform practices across all

11
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judges, which some might expect to be a hallmark of a court that disposes of its civil cases
quickly. One chief judge described the court’s bench as “highly individualistic” and another
chief judge said the court was marked by “fierce individualism.” Only two of the chief judg-
es pointed to uniform time frames and uniform case-management orders as part of their
courts’ approach to civil litigation. Otherwise the courts’ practices, and those of individual
judges within any given court, vary considerably—for example, whether or not they hold
Rule 16 scheduling conferences or in-person hearings on motions. But in these districts
several other factors that support expeditious civil case processing are shared court-wide:

» Thelocal rules emphasize early case management.

= Thejudges are committed to joint responsibility for the court’s caseload. “If some-
one falls behind,” said one chief judge, “we help each other out.” “We’re a team,”
said another. In one of the districts, a court-wide committee reviews the caseload
and, if bottlenecks are seen, makes adjustments in case allocations.

= The courts assertively use reports on the status of the caseload to monitor individu-
al judge and court-wide performance. These reports are detailed, and in most dis-
tricts the court’s own internal reports, not only the CJRA reports, identify the judg-
es by name. The reports are issued frequently and are discussed at court meetings or
individually between the chief judge and each other judge. The purpose, and effect,
of the reports is to provide a case management tool and to encourage judges to keep
their own caseloads within the court’s norms.

= The courts have a history and culture of problem solving—or, as one chief judge
said, “always wanting to improve.” The caseload reports are an example of tools
used by the courts to routinely examine how they are doing, but these reports are
only one example of the kind of constant review used by these courts. Most of the
chief judges described study groups and task forces that had taken on one or anoth-
erissue—for example, delays in Social Security cases, problems of attorney access to
prisoners located in distant prisons, and frequent appellate court reversal of prison-
er cases involving medical malpractice—and had developed solutions for the prob-
lems. Many of these courts have also developed innovative approaches to such per-
ennial issues as discovery disputes and voluminous summary judgment motions
(see below for examples).

Extensive and effective role for magistrate judges

Therole of magistrate judges varies greatly across the seven courts with fast civil disposition
times—for example, in several districts they are on the wheel for assignment of a portion of
the civil caseload, and in others they are not; in some they handle all civil pretrial matters,
and in others they do not; in some they are responsible for the prisoner and/or Social Secu-
rity caseloads, and in others they are not. Regardless of the specific duties of the magistrate
judges, the chief judges noted their courts’ determination to use that resource to the fullest
possible extent and described the magistrate judges, in the words of one judge, as “aninte-
gral part of the team.” They also emphasized the high level of respect accorded the magis-
trate judges by judges and attorneys, as well as efforts made to increase that respect—for
example, by giving the magistrate judges work that puts them in the courtroom to heighten
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their visibility and enhance their authority. Magistrate judges also participate in court gov-
ernance, including, in one district, the critical committee that monitors case flow. Whatev-
er a court’'s approach may be, according to the chief judges, full integration of the magis-
trate judges is central to expeditious case disposition.

Experienced and highly skilled staff law clerks

Many of the courts with fast civil disposition times also benefit from long term, highly ex-
perienced staff law clerks. They typically handle the court’s pro se and prisoner caseloads
andovertime have developed efficient systems for screening these cases and moving them
toward disposition. These systems vary from district to district, but the staff law clerks were
typically described as being very good at “triaging” this caseload and keepingit current.

In addition to these characteristics that are common across the courts, the judges told
us of a number of practices they believe have helped their court reduce delay in civil cases
or solve a particular problem, such as a sudden rise in Social Security cases. We briefly de-
scribe these district-specific practices, along with several procedures adopted to more effi-
ciently handle some of the types of cases that are often delayed in the districts with delayed
civil case disposition times.

Calendars and scheduling

In the Southern District of Florida, the majority of judges follow a term calendar—i.e., the
year is divided into twenty-six two-week terms. Immediately on case filing, the judge
reviews the case, then brings the attorneys in two-to-four weeks after answer is filed to set a
schedule for the case. The trial date is set for a specific two-week period, with most trial dates
set within one year of case filing. Approximately twelve to fifteen cases are set for each
two- week trial term.

The judges in the District of Maine assign all civil cases to one of seven tracks, each with
its own timelines and distinct, uniform scheduling order.

The Western District of Missouri designates two weeks of each month for criminal tri-
als to ensure compliance with the Speedy Trial Act.

In the Western District of Washington, civil trials are conducted on a clock. At a pretri-
al conference ten to fourteen days before trial, the judge and attorneys determine the num-
ber of days and hours for trial. A clock starts when trial begins; each morning the judge an-
nounces the number of minutes left to each side. Side bars are assessed against the losing
side. The process not only streamlines trials but also provides predictability for jurors and
attorneys and prompts greater cooperationamong attorneystoavoid being dockedtime.

Discovery

To control discovery, the District of Maine gives cases on the standard track four months to
complete both fact and expert discovery. In all cases, attorneys must attempt to resolve dis-
covery disputes on their own and, if they cannot, must talk with a magistrate judge, who
attempts to mediate the conflict. Only with the magistrate judge’s consent may they file a
discovery motion.
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In the Western District of Missouri, Local Rule 37.1 prohibits the filing of discovery
motions, which is intended to prompt attorneys to resolve discovery disputes on their own.
If attorneys determine that they must file a discovery motion, they must include a justifica-
tion for the motion. A teleconference is then scheduled by the judge.

Under a set of guidelines issued by the court, the Western District of Washington en-
courages attorneys to use the court-promulgated “Model Agreement Regarding Discovery
of Electronically Stored Information.” The model agreement is in the form of an order that
can beissued by the assigned judge and includes general principles and specific guidance
on electronic discovery, with an attachment that includes additional provisions for com-
plexcases.

The Western District of Washington developed guidelines for “Best Practices for
Electronic Discovery in Criminal Cases,” which provideageneral setofbestpractices,aswell
asguidelinesformulti-defendant cases andane-discovery checklist.

Summary judgment

Under District of Maine Local Rule 56, unless attorneys in standard track cases file a joint
agreement on core matters related to summary judgment, they may not file summary
judgment motions without a prefiling conference with the judge, which at minimum nar-
rows issues and sometimes bypasses the need for a summary judgment motion altogether.

In the Northern District of Texas, Local Rule 56.2 permits only one motion for summary
judgment per party unless otherwise directed by the presiding judge or permitted by law.

In an experimental procedure being used by one judge in the Eastern District of Wiscon-
sin, attorneys may opt for a streamlined summary judgment process—the “Fast Track
Summary Judgment” (FTSJ) process—to reach an early dispositive decision. In this
process, the judge tolls unrelated discovery and parties must comply with a number of
limits, including page limits on affidavits.

Motions generally

Under Local Civil Rule 7, judges in the Western District of Washington must rule on mo-
tions within thirty days of filing. At forty-five days, attorneys may remind the judge to rule.
This practice ensures that cases with no merit are seen and decided quickly.

Mediation

The Central District of California provides three forms of settlement assistance to civil liti-
gants: referral to a magistrate judge or district judge for a settlement conference (in
practice, most referrals are to magistrate judges); selection of a mediator from the extensive
private mediation market; or selection of a mediator from the court’s panel of approved
mediators. Except for a few exempt case types, all civil litigants are expected to select one
of these forms of settlement assistance and to file their selection with the assigned judge prior
to the Rule 16 scheduling conference. The local rules set a default deadline for the
scheduling conference, subject to changes ordered by the judge after consultation with
counsel. The judge issues a referral order at or soon after the Rule 16 conference.

The Mediation and Assessment Program (MAP) in the Western District of Missouri
randomly assigns all civil cases, excluding a limited number of case types, to one of three
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types of mediation providers: the court’s magistrate judges, the MAP director, or a media-
tor in the private sector. Parties are required to mediate their case within seventy-five days
of the “meet and greet” meeting required by Federal Rule of Civil Procedure 26(f). Parties
may ask to opt out of the mediation process or may ask to use a different form of ADR
through a written request to the MAP director.

Other

The Central District of California relies on a number of committees to govern the court.
The Case Management and Assignment Committee is one of the most important. Each
of the district’s divisions is represented on the committee, which is
composed of district judges, magistrate judges, and court staff. The committee, which has
four scheduled meetings a year (and more as needed), watches the caseload and keeps
it in balance, using caseload reports from the clerk and concerns brought to the committee
by judges to diagnose problems and develop solutions.

The District of Maine has for many years assigned a single case manager to each case for
the lifetime of the case. The case manager works closely with the judge and monitors case
progress, calls attorneys if deadlines are not met, and manages all paperwork, notices,
docketing, and any other matters for the case.

To ensure efficient practice by attorneys on the CJA panel, the Western District of
Washington appointed a task force made up of judges, court staff, and representatives from
the U.S. Attorney’s Office and CJA panel, which led to adoption of “Basic Technology Re-
quirements” for CJA panel attorneys. The requirements state the minimum technology
standards CJA attorneys must meet, including requirements regarding computer equip-
ment and software.

To ensure that all issues are ready for immediate decision, the Western District of
Washington requires that all attorney filings be joint.
ADA cases

Some judges in the Southern District of Florida hold an early half-day hearing in ADA cases
and issue an injunction while the defendant takes care of the problem (e.g., measuring
the width of a door, which does not require experts). Cases generally settle promptly after
this step.

ERISA cases

In the Central District of California, many district judges require joint briefs. The court also
sets an early deadline for submission ofthe administrative record.

The District of Maine has an ERISA track with a very specific schedule. The magistrate
judges’ expertise in these cases helps to expedite them.

FLSAcases

A majority of the judges in the Southern District of Florida use a form order for FLSA cases.
The order sets an early deadline for a statement of the claim.
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Prisoner cases

In Maine, the U.S. Attorney’s Office is added to the docket for habeas cases to ensure that
that office automatically receives all notices. The court has an agreement with the Maine
Attorney General’s office for more efficient filing of prisoner cases.

The Western District of Missouri court has a memorandum of understanding with the
Department of Corrections that prisoners may file habeas cases electronically, using equip-
ment provided by the court.

The Northern District of Texas serves the state electronically in state habeas cases.

By agreement with the state prisons, prisoners may file electronically in the Eastern Dis-
trict of Wisconsin. The court also has an agreement with the prisons for more efficient ser-
vice. And the court screens cases early and dictates orders of dismissal.

In the Eastern District of Wisconsin, the court is moving to electronic filing of all
prisoner pleadings. Four prisons are included so far. The Wisconsin Department of
Justice and one of the larger counties also have Memorandums of Understanding
under which the Department or county accept service electronically on behalf of de-
fendants, rather than requiring personal service or paperwork for a waiver. Some
judges also screen prisoner cases in chambers, rather than send them to pro se law
clerks because they have found it is often faster to dictate a screening order as they
review the case activity. The same can be done on motions for extensions, dis-
covery, protective orders, and other matters that arise in these cases.

Social Security cases

To keep Social Security cases on track, the Central District of California uses tight
deadlines, permits no discovery or summary judgment motions without leave of court, and
requires mandatory settlement conferences. In their management of these cases, most of the
magistrate judges also require joint briefing.

In the District of Maine, the magistrate judges handle all Social Security cases and have
developed a high level of expertise. When the court needed a solution because disposition
times were close to exceeding CJRA requirements, the magistrate judge convened a task
force of the Social Security bar. To shorten disposition times, the bar recommended
an earlier deadline for remand motions and a decrease in the time permitted to at-
torneys to submit briefs. The magistrate judges also try to issue their reports and recom-
mendations within thirty days of oral argument to enable the district judges to resolve appeals
before the CJRA reporting deadlines.

In the Western District of Missouri, the magistrate judges are on the civil case assign-
ment wheel and decide many of the Social Security cases on consent.

To meet a goal of six months to disposition in Social Security cases, the Northern Dis-
trict of Texas sets tight and firm briefing deadlines and permits no oral argument.

When Social Security case filings increased rapidly and the court started falling behind,
the Western District of Washington took several steps to speed up the cases. First, it bor-
rowed law clerks from the senior judges, had a full-day education program for them, and
assigned them exclusively Social Security cases. The court also requested and received a re-
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called magistrate judge. Third, a judge prepared statistics on the Social Security caseload,
and the court then held a retreat to develop solutions. The court also created a bench/bar
committee to obtain attorney input, which produced guidance on how judges could write
more helpful opinions and altered the rules on length of briefs. Finally, the court held a
full-day CLE workshop on Social Security cases for the bar. The court was able to catch up
on the Social Security caseload in a year.

The Eastern District of Wisconsin focused on Social Security cases last year because a
high reversal rate was causing significant cost and delay. After a meeting to discuss the
problem with staff from the Social Security Administration, U.S. Attorneys’ Office,
and claimants’ attorneys, a working group was formed that created a protocol for
handling Social Security cases. The procedures include a form complaint, rules on
service, and a briefing schedule. Most significantly in the court’s view, the protocol
also encourages claimants’ attorneys to consult with the attorney for the government
before filing the initial brief to explore whether a voluntary remand might be in order.
A significant number of cases have been voluntarily remanded since the protocol
became effective. The special procedures for Social Security cases are set out at
the court’s website under the tab “Efiling Procedures.”

The Characteristics of Courts with Fast Civil Case Disposition Times

The information from our interviews with chief judges in the courts with fast civil case dis-
position times suggests they are fast for two primary reasons. First, the courts have suffi-
cient judicial resources. Second, they are committed as a court to a core set of principles
and practices—early judicial involvement in the case, setting deadlines and adhering to
them, using magistrate judges to the fullest possible extent, effectively using staff law clerks,
working as a team, actively using caseload reports to monitor court-wide and personal
performance, and watching for and solving problems. These principles and practices are put
into effect in diverse ways across the districts and across judges within a district—only two
of the seven districts have uniform time frames and case-management orders, and many
practices, such as the specific methods for setting case schedules and the role of magistrate
judges, vary from district to district—but each court has procedures for, and a culture
that supports, setting deadlines early and then monitoring and enforcing them. It is
important to keep in mind, however, that this study is limited to review of disposition times
and interviews in a small number of courts with only two—though very informed—
respondents in each court. Additional understanding of disposition times in the trial courts
would very likely be obtained through a more expansive study that includes quantitative
measurement of the many practices and conditions that affect the management and
disposition of civil and criminalcases

The Future of the Most Congested Courts Project

Perhaps one of the more interesting questions asked during the interviews was the question
of benchmarks. As most of the chief judges and clerks understood, in an analysis based on
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averages there will always be courts that fall above and below the average. Should courts
below the average forever be labeled “most congested,” even as both these courts and the
average are improving? One of the judges suggested that the Committee consider develop-
ing benchmarks, which would provide fixed, not relative, measures against which courts
could measure their performance.

Several chief judges also asked whether it was appropriate or informative to compare their
district against the national average rather than against, for example, an average based on dis-
tricts the same size or districts that had a similar number of vacant judgeships or a similar level
of pro se filings. These chief judges suggested that a future stage of the project might consider
developing additional analyses based on court size or other court characteristics.

The chief judges and clerks in the courts with delayed civil case disposition times also
asked about the future of the Most Congested Courts Project. Regarding their own status,
they were not concerned about the label but about their very real need for assistance. They
wanted to know whether the Committee would stay involved with their courts and whether
there would be any follow-on efforts. They understood that at a time of budget constraints
they might not get additional resources, but they were concerned about the fairness of cur-
rent resource allocations. They spoke of their desire for any information or guidance that
would help them do their job better and be more efficient. And they genuinely appreciated
the Committee’s inquiry and desire to be helpful.

The courts with faster civil disposition times appreciated the Committee’s interest, too,
and the opportunity to discuss their practices. They also appreciated the opportunity for self-
examination provided by the caseload analysis, and most had distributed them to other
members of the court. One chief judge said, “This is a really healthy thing to do. Whether
we’re doing well or poorly in a couple of years, call us so we can go through this review
again.” More generally, across all the districts, the chief judges and clerks found the caseload
analyses very helpful and many had sent the tables and graphs to other members of the court
to prompt further discussion and to spur additional efforts to move the civil caseload quickly.

The interviews underscored several key points regarding the Committee’s Most Con-
gested Courts Project: (1) the courts appreciated the opportunity to be heard; (2) the courts
with delayed civil disposition times would appreciate help accessing more re- sources,
whether those resources are information, judges, or legal staff; (3) all the courts would like
to learn more about rules and procedures that expedite civil cases; and (4) the caseload
analysis was very helpful to the courts and prompted self-examination and change without
need for a “dunning” letter from the Committee.

Given that the Committee’s assignment from the Judicial Conference—to monitor dis-
trict court caseloads—is a long-term assignment, the interviews suggest at least the follow-
ing actions on the part of the Committee:

1. Disseminate more information to the courts about best practices, including best
practices involving judicial case management, the organization and use of staff law
clerks, and the use of visiting judges to supplement judicial resources that are miss-
ing in the courts with delayed civil case disposition times.
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2. Update the caseload analysis at least yearly, make it easily available to all district
courts (as already done and will be done on a continuing basis), and expand it to
permit districts to compare themselves to other groupings, such as courts of their size
or courts with similar caseloads.

3. Work with other Judicial Conference committees and the Administrative Office to
explore whether more visiting judges can be provided, whether more stafflaw clerks
can be provided, and whether temporary law clerks can be appointed for at least
twoyears.

One additional step the Committee might consider is to ask the Center for a quantita-
tive study that would take the understanding of case disposition time beyond the qualita-
tive examination provided by the current study. Such a study would look at the effect on
case disposition time of any practice or condition that can be readily measured—for exam-
ple, judicial vacancies, the types (i.e., weightiness) of civil and criminal filings, the number
of motions filed, the number of extensions granted, and the time between stages in a case.
Such a study might help the Committee identify specific practices, beyond the general prin-
ciples and approaches described by the present study, that support or impede expeditious
civil case disposition time.
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District A: 2010-2012
Average Disposition Time for the District Relative to the Average Disposition Time Nationwide

For Criminal Felony Cases and Civil Cases in Quartiles by Faster to Slower Groupings of Natures of Suit*

Faster Fast Slow Slower | |Criminal

District A 126

77
109 100

* Analysis and graphics developed by Margaret Williams, Senior Research Associate, Federal Judicial Center
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District A: 2010-2012
Faster Quartile Cases
Ranked by Time*

Number of Time Relative  Percentage of Percentage of

Avg. Days to Casesin to National Casesin Casesin
Nature of Suit Termination District Average Quartile Docket
BANKS AND BANKING 2.00 1 0.61 0.10
PRISONER - PRISON CONDITION 7.00 1 - 0.61 0.10
CONSUMER CREDIT 87.50 2 51 1.21 0.20
BANKRUPTCY APPEALS RULE 28 USC 158 132.92 13 66 7.88 1.31
CONTRACT FRANCHISE 196.00 1 68 0.61 0.10
TRADEMARK 198.33 6 72 3.64 0.61
PRISONER - CIVIL RIGHTS 235.38 29 83 17.58 2.93
CIVIL RIGHTS ADA OTHER 237.00 3 88 1.82 0.30
COPYRIGHT 299.11 9 98 5.45 0.91
NATURALIZATION APPLICATION 200.00 2 120 1.21 0.20
EMPLOYEE RETIREMENT INCOME SECURITY ACT 318.95 41 120 24.85 4.14
LABOR/MANAGEMENTRELATIONSACT 291.20 5 122 3.03 0.50
MARINE CONTRACT ACTIONS 414.15 33 137 20.00 3.33
INTERSTATE COMMERCE 427.00 1 146 0.61 0.10
FORECLOSURE 294.60 5 3.03 0.50
RENT,LEASE,EJECTMENT 350.50 2 1.21 0.20
AIRLINE REGULATIONS 387.00 1 0.61 0.10
RECOVERY OF DEFAULTED STUDENT LOANS 568.00 10 6.06 1.01
TOTAL 258.15 165 126

*Analysis and tables developed by Margaret Williams, Senior Research Associate, Federal Judicial Center
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Number of Time Relative  Percentage of Percentage of
Avg. Days to Casesin to National Casesin Casesin
Nature of Suit Termination District Average Quartile Docket
PRISONER PETITIONS -VACATE SENTENCE 239.85 61 26.29 6.16
CIVIL RIGHTS ACCOMMODATIONS 308.00 4 1.72 0.40
CONSTITUTIONALITY OF STATE STATUTES 287.00 1 0.43 0.10
PRISONER PETITIONS - HABEAS CORPUS 414.89 70 30.17 7.06
OTHER PERSONAL PROPERTY DAMAGE 576.17 6 2.59 0.61
DRUG RELATED SEIZURE OF PROPERTY 468.76 21 9.05 2.12
ASSAULT, LIBEL, AND SLANDER 523.00 5 2.16 0.50
OTHER REAL PROPERTY ACTIONS 47718 11 4.74 1.1
OTHER STATUTORY ACTIONS 691.20 49 21.12 4.94
FAIR LABOR STANDARDS ACT 1278.67 3 1.29 0.30
ASBESTOS PERSONAL INJURY - PROD.LIAB. 4116.00 1 0.43 0.10
TOTAL 852.79 232
[ Faser | [ [ Slower |
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District A: 2010-2012
Slow Quartile Cases

Ranked by Time
Number of Time Relative  Percentage of Percentage of
Avg. Days to Casesin to National Casesin Casesin
Nature of Suit Termination District Average Quartile Docket
OTHER FORFEITURE AND PENALTY SUITS 197.53 15 59 5.15 1.51
D.L.W.C./D.L.W.W. 258.93 40 71 13.75 4.04
CIVIL RIGHTS VOTING 195.50 6 77 2.06 0.61
CIVIL RIGHTS ADA EMPLOYMENT 277.60 5 78 1.72 0.50
S.S.1.D. 281.08 25 80 8.59 2.52
MILLERACT 287.79 14 100 4.81 1.41
OTHER LABOR LITIGATION 342.38 8 101 2.75 0.81
MARINE PERSONAL INJURY 400.00 23 104 7.90 2.32
INSURANCE 372.77 53 116 18.21 5.35
MOTOR VEHICLE PERSONAL INJURY 417.96 23 118 7.90 2.32
OTHER FRAUD 432.25 4 1.37 0.40
OTHER CONTRACT ACTIONS 663.42 66 - 22.68 6.66
TAX SUITS 754.67 9 109 3.09 0.91
TOTAL 375.53 291
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District A: 2010-2012
Slower Quartile Cases

Ranked by Time
Number of Time Relative  Percentage of Percentage of
Avg. Days to Casesin to National Casesin Casesin

Nature of Suit Termination District Average Quartile Docket
CIVIL(RICO) 9.33 s 0.9 0.30
SECURITIES, COMMODITIES, EXCHANGE 56.00 . | 0.33 0.10
PERSONAL INJURY - PRODUCT LIABILITY 284.09 23 7.59 2.32
PATENT 153.00 1 58 0.33 0.10
OTHER PERSONAL INJURY 417.06 66 58 21.78 6.66
PROPERTY DAMAGE -PRODUCT LIABILTY 252.67 6 63 1.98 0.61
ENVIRONMENTAL MATTERS 328.79 29 64 9.57 2.93
AIRPLANE PERSONAL INJURY 296.75 4 64 1.32 0.40
OTHER CIVILRIGHTS 235.45 88 81 29.04 8.88
OVERPAYMENTS UNDER THE MEDICARE ACT 303.00 2 92 0.66 0.20
LAND CONDEMNATION 618.50 2 0.66 0.20
FEDERAL EMPLOYERS' LIABILITY 425.00 1 94 0.33 0.10
CIVIL RIGHTS JOBS 403.33 21 6.93 212
TORTS TO LAND 673.25 4 1.32 0.40
MEDICALMALPRACTICE 658.71 49 16.17 4,94
BANKRUPTCY WITHDRAWAL 28 USC 157 441.33 3 77 0.99 0.30
TOTAL 347.27 303
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Civil Case Disposition Dashboard for U.S. District Courts

Courts often want to know how slowly or quickly they dispose of particular types of cases, relative to
the national average. To that end, the Federal Judicial Center has compiled statistics on civil case
terminations for each district and has placed the information in an electronic case termination
dashboard. The dashboard allows a court to see its disposition time on each nature of suit, relative
to the national average, and then drill down to the underlying case information. This drill down ca-
pability allows a court to see any problem areas where additional resources may be needed to help
cases terminate more quickly. By looking at cases that terminated slowly in the past, courts can learn
to better manage cases in the future.

Understanding the Dashboard — Case Terminations

The basic idea behind a dashboard is to allow a court to see at a glance which nature of suit (NOS)
codes it disposes of slowly and which NOS codes it disposes of quickly. This information is dis-
played in a treemap (see the example below for hypothetical District 12). The overall graphic repre-
sents the total terminated civil caseload in District 12 for calendar years 2012-2014. Each of the in-
dividual boxes is the proportion of the court’s terminated civil caseload represented by each NOS
code. Largerboxes meanthe NOS codeisalargerproportion ofthe civil caseload.

In treemaps, the color of the boxes is meaningful as well. Red boxes show NOS codes District 12
terminates slower than the national average: the dark red boxes are the slowest cases (more than
50% slower than the national average) and the light red boxes are slow but not as slow (16%-50%
slower). Green boxes are the NOS codes the court terminates faster than the national average:
again, the dark green boxes are the fastest cases (more than 50% faster), and the light green boxes
are fast but not as fast (16%-50% faster). Boxes in beige show an NOS code disposed of in approx-
imately the same time as the national average (within 15% of the national average).

Case Processing Time Relative to the National Average - District 12

B4 440 0 350 365 5
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As the user hovers over the boxes, a tooltip appears that provides the specific NOS description,
the court’s average case disposition time, the national average disposition time, the court’s overall
disposition score relative to the national average, and the number of cases the court terminated in
this time period. In the example below, we can see that District 12 terminated NOS 530, Prisoner
Petitions — Habeas Corpus, on average, in 418 days, which is 31.75% slower than the national av-
erage of 317 days. This NOS code is a relatively large proportion of the docket (it is the largest red
box in the treemap above), with 255 cases terminated between 2012 and 2014.

Prizoner Petitions -Habeas Corpus
District Average Days Open: 418
National Average Days Open: 317
31.75 Percent Slower

255.0 Cases Terminated 2012-2014

¥ Kaep Only

At the bottom of the dashboard, the user can see the cases used to calculate the district’s average
disposition times, organized by nature of suit and docket number (see below). Also listed are the
plaintiffs and defendants for each case and the total number of days, from filing to termination,

thatthe case was open.

Cases Terminated 2012-2014

NOS Code Natureofsuit Docket

110 Insurance 05-00831
08-00019
09-00169
09-00375
09-00574
09-00713
09-00780
09-01055

10-00222
10-00242
10-00502
10-00531
10-00611
10-00842
10-00858
10-00969

June 6-7, 2016

Plaintiff

SMITH

MAPP
CULVER, ET AL
HOLTCAMP
NINO

BATISTE

ELLIS

BROOKS FARMS, INC
JOHNSON
FRAZIER
GOMEZ
PERRY

BELL

SHAKIR
SELLERS
BAILEY

Defendant

SMITH

GEORGIA DEPARTMENT OF C, ET AL
UNITED STATES OF AMERICA
GLOBAL MEDICAL SAFETY DIVISION
MACY'S RETAIL HOLDINGS, INC.
LAWRENCE

JACKSON NATIONAL LIFE I, ET AL
AGRICOMMODITIES, INC.. ET AL
KEITH, ET AL

HAYNES

COLVIN

FORT WAYNE CITY OF, IN, ET AL
MCCANN, ET AL

DONAHOE, ET AL

SOCIAL SECURITY ADMINISTRATION
WALGREEN CO., ETAL

Days F
66 ~
760

94

822

383

380

324

564

167

748

153

70

55

64

322

166
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As the user clicks on each box in the treemap, the list of cases will filter to show only the cases
within the selected nature of suit (see example on next page). To remove the filter, the user clicks
on the selected box again and the screen reverts to the complete treemap.

Prisoner Petitions -Habeas Corpus
District Average Days Open: 418
National Average Days Open: 317
31.83 Percent Slower

= 254.5 Cases Terminated 2012-2014 i

v Keep Only X Exclude &~ @~ =

Cases Tepmihated 2012-2014

%, Natureofsuit Docket Plaintiff Defendant Days F

Prisoner Petitions -Habeas Corpus 08-00745 UNITED STATES OF AMERICA EXXONMOBIL PIPELINE COMPANY 270 )
09-00121 DARBY HENDRICKS 246
09-00429 BAUER COMMISSIONER OF SOCIAL SECURIT 116
09-00448 SANDERS CENTER, INC 131
09-00479 SEARS BRADLEY, ET AL 23
09-00551 THE INDEPENDENCE PROJEC, ET AL SANDS BETHWORKS GAMING LLC 409
09-00577 SANDERS THE OFFICE OF CHILDREN , ET AL 118
09-00998 HICKS SMITH 92
10-00065 GATHERS PEOPLE OF THE STATE OF NEW YOR 123
10-00066 LANE FEATHERS 1049
10-00072 LITERAL WARDEN TOLEDO CORRECTIONAL INS 490
10-00102 FINN COLVIN 899
10-00147 CHANCE PHARIS, ET AL 0
10-00210 RIVAS UNITED STATES OF AMERICA 17

If a court would like to know which cases were used to estimate their case disposition time for all
NOS codes, they can download it directly from the software, or contact the FJC and we will pro-
vide it.
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Understanding the Dashboard — National NOS Disposition Time

The second tab of the dashboard shows the average time to case disposition by NOS code, from
the slowest to the fastest nationally, as well as a district’s average time on each nature of suit. This
tab presents the same basic information as the treemap (showing where a district is slower or
faster than the national average) but in a different way. The bar is the district's average disposi-
tion time, and the black dash is the national average disposition time.

Case Disposition Times: National and District Averages 2012-2014

If a district is slower than the national average, the bar runs past the dash and is colored accord-
ingly (dark red >50% slower, light red 16%-50% slower than the national average). If a district is
faster than the national average, the bar stops before the black dash and is colored according to
the time (dark green >50% faster, light green 16%-50% faster than the national average). District
times within 15% of the national average are colored beige.

The sorting of the chart provides a different piece of information than the treemap: which cases
take a long time, on average, for all districts to terminate and which ones are terminated, on aver-
age, much more quickly. While a court may know from experience that Habeas Corpus: Death
Penalty cases are slow to terminate, seeing that they take, on average, twice as long nationwide as
airplane product liability cases may be surprising. If courts are looking for a benchmark for case
disposition time, the range of 400 and 500 days to termination is a good benchmark to keep in
mind, as most civil case termination times fall into this range.

Who to Contact

Users with questions about how to use the dashboard or what other avenues might be explored
may contact Margie Williams, Senior Research Associate, at the Federal Judicial Center
(mwilliams@fjc.gov , 202-502-4080).
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From: Donna Stienstra/DCA/FJC/USCOURTS
To: Chief Judge
Cc: Clerk of Court , Richard Arcara/NYWD/02/USCOURTS@USCOURTS, Larry

Baerman/NYND/02/USCOURTS@USCOURTS, Jane
MacCracken/DCA/AO/USCOURTS@USCOURTS
Date:
Subject: Preparation for conference call

Dear Chief Judge_:

As you know, Judge Arcara, Larry Baerman, Jane MacCracken, and | will be talking with you and [clerk’s
name] on about the caseload of your district. The conversation is part of an initiative of the Court
Administration and Case Management Committee (CACM), which was asked some years ago by the Judicial
Conference Executive Committee to monitor district court caseloads.

Our conversation will be based on a set of tables you received several weeks ago. During the call we would like
to talk with you about the types of cases that both (1) make up a substantial portion of your civil caseload and
(2) are disposed of significantly more slowly than the national average for all district courts. The point of the
discussion is to determine whether the court would want assistance in resolving the slower cases and what
kind of assistance might be helpful.

We know your district's prisoner cases fit the description of large caseloads that are significantly slower than
national averages in disposition time. For example, if you look at the table titled "Faster Quartile Cases", you
can see that your district disposed of 633 prisoner civil rights cases in the years 2010-2012 and took, on
average, 865 daystodispose of these cases --or 205% longerthan the national average. Habeas corpus cases,
which are in the table labeled "Fast Quartile Cases", are another example, with 551 cases taking, on average,
680 days to dispose of, or 104% longer than the national average.

Below I list several additional case types we might discuss with you. You can find the information about these
case types in the tables you received (which | have enclosed again below, along with information about how
to interpret the tables). These case types accounted for a substantial number of the cases disposed of by your
courtin 2010-2012 and took substantially longer to dispose of than these case types did nationwide.

Faster Quartle ~ Consumer Credit 895 cases, 213 days to disposition ~ 23% longer than the national ave.
Foreclosure 114 cases, 264 days to disposition ~ 43% longer than the national ave.

ERISA 132 cases, 575 days to disposition ~ 117% longer than the national ave.

Fast Quartile Other Stat. Actions 162 cases, 400 days to disposition ~ 31% longer than the national ave.

FSLA 47 cases, 1029 days to disposition ~ 188% longer than the national ave.
Slow Quartile Insurance 66 cases, 518 days to disposition 58% longer than the national ave.

Oth. Contr.Actions 200 cases, 574 days to disposition ~ 67% longer than the national ave.

Motor Vehicle PI 84 cases, 625 days to disposition 74% longer than the national ave.

Slower Quartile  Civil Rights Jobs 387 cases, 694 days to disposition ~ 77% longer than the national ave.
Other Civil Right 393 cases, 715 days to disposition ~ 94% longer than the national ave.
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During our conversation on , we'll be interested in your thoughts about the longer-than-average
disposition times for the case types listed above, particularly what might explain the longer disposition times -
-- for example, characteristics of the cases themselves, relevant features of the bench or bar, or other
conditions in the district. And if there are other case types or other features of the district you would like to
discuss, we welcome your thoughts on those as well.

In the meantime, if you have any questions, please don't hesitate to call me. We look forward to talking with
you.

Sincerely,
Donna Stienstra
Federal Judicial Center

Washington, DC
202-502-4081

Attachment: "Caseload Tables, [District Name], March 2013.pdf"
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From: Donna Stienstra/DCA/FJC/USCOURTS
To: Chief Judge
Cc: Clerk of Court , Richard Arcara/NYWD/02/USCOURTS@USCOURTS, Larry

Baerman/NYND/02/USCOURTS@USCOURTS, Jane
MacCracken/DCA/AO/USCOURTS@USCOURTS
Date:

Subject: Preparation for conference call

Dear Chief Judge_:

I'm writing on behalf of Judge Richard Arcara, Larry Baerman, Jane MacCracken, and myself with regard to
the conversation scheduled with you and {clerk of court name] next week. That conversation, which will
focus on your district's civil caseload, is part of an initiative of the Court Administration and Case
Management Committee (CACM), which was asked some years ago by the Judicial Conference Executive
Committee to monitor district court caseloads. Last fall we talked with seven district courts that terminate
their civil caseloads more slowly than the national average. This fall we're talking with seven courts that
terminate their caseloads more quickly than the national average.

The call with you and [clerk’s name] is scheduled for at . The call-in number is 888-398-2342#
and the access code is 3487491#.

Our conversation will be based on a set of tables you received with a letter from Judge Julie Robinson, CACM
Committee chair, August 15, 2014 (attached below). As you know from the letter, the CACM Committee
selected your court for an interview because you dispose of your civil caseload expeditiously compared to
average disposition times nationally.

The purpose of the call is to understand how caseloads move and to identify any procedures, best practices,
judicial or staff habits, etc. that could be adopted by other courts to expedite their civil caseloads. During the
call we would like to talk with you about practices your court uses that foster expedited disposition times for
civil cases. These practices mightinclude judicial case management procedures, methods for tracking the
caseload and identifying bottlenecks, pilot projects used to expedite specific types of cases, use of clerk's office
and chambers staff, role of the magistrate judges, articulation of goals for the court, relevant features of the
bench or bar, or any other conditions in the district.

In addition to the general discussion outlined above, we're interested in several specific questions:

1. We'd like to know whether your court has had slow disposition times for some types of civil cases and has
overcome those slow disposition times. If so, what did the court do to bring disposition times under control?

2. Your court has disposition times near or better than the national average for some types of cases that are
very slow in courts with backlogged civil caseloads--e.g., ERISA cases, consumer credit cases, prisoner civil
rights cases, habeas petitions, Social Security cases, and employment civil rights cases. What does your court
do to keep these case types moving quickly to disposition?

3. Given your court's expeditious processing of most of its caseload, the occasional very slow case type stands
out. What is the nature of the court's "Civil rights ADA other" cases, for example, that makes them

39

June 6-7, 2016 Page 485 of 772



Advisory Committee on Civil Rules
A Study of Civil Case Disposition Times in U.S. District Courts » Attachment 4 « Federal Judicial Center ¢ Jpxhbit 4

considerably slower than the national average in disposition time?

We look forward to talking with you and, later in the project, using your experience and best practices to
assist other courts. Thank you for being willing to assist the Committee with this project.

If you have any questions before we talk next week, please don't hesitate to call me.
Sincerely,

Donna Stienstra

Federal Judicial Center

Washington, DC
202-502-4081

See attached file: “Civil Caseload Analysis, [district name].pdf”’
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DRAFT MINUTES
CiviL RULES ADVISORY COMMITTEE
APRIL 14, 2016

The Civil Rules Advisory Committee met at the Tideline Hotel
in Palm Beach, Florida, on April 14, 2016. (The meeting was
schedulled to carry over to April 15, but all business was concluded
by the end of the day on April 14.) Participants included Judge
John D. Bates, Committee Chair, and Committee members John M.
Barkett, Esqg.; Elizabeth Cabraser, Esq.; Judge Robert Michael Dow,
Jr.; Judge Joan M. Ericksen; Parker C. Folse, Esq. (by telephone);
Professor Robert H. Klonoff; Judge Scott M. Matheson, Jr.; Hon.
Benjamin C. Mizer; Judge Brian Morris; Judge Solomon Oliver, Jr.;
Judge Gene E.K. Pratter; Virginia A. Seitz, Esq.; and Judge Craig
B. Shaffer. Former Committee Chair Judge David G. Campbell and
former member Judge Paul W. Grimm also participated by telephone.
Professor Edward H. Cooper participated as Reporter, and Professor
Richard L. Marcus participated as Associate Reporter. Judge Jeffrey
S. Sutton, Chair, Judge Neil M. Gorsuch, liaison (by telephone),
and Professor Daniel R. Coquillette, Reporter, represented the
Standing Committee. Judge Arthur I. Harris participated as liaison
from the Bankruptcy Rules Committee. Laura A. Briggs, Esq., the
court-clerk representative, also participated. The Department of
Justice was further represented by Joshua Gardner, Esq.. Rebecca A.
Womeldorf,Esq., Derek Webb, Esq., and Julie Wilson, Esq.,
represented the Administrative Office. Judge Jeremy Fogel and Emery
G. Lee, Esq., attended for the Federal Judicial Center. Observers
included Henry D. Fellows, Jr. (American College of Trial Lawyers);
Joseph D. Garrison, Esqg. (National Employment Lawyers Association);
Alex Dahl, Esqg.(Lawyers for Civil Justice); John K. Rabiej, Esq.
(Duke Center for Judicial Studies); Natalia Sorgente (American
Association for Justice); John Vail, Esg.; Valerie M. Nannery,
Esg.; Henry Kelsen, Esg.; and Benjamin Robinson, Esq.

Judge Bates opened the meeting by welcoming everyone. He noted
that Judge Pratter and Elizabeth Cabraser have completed serving
their second terms and are due to rotate off the Committee. "We
will miss you, but hope to see you frequently in the future.™ Judge
Sutton also is completing his term as Chair of the Standing
Committee, and Judge Harris 1is concluding his term with the
Bankruptcy Rules Committee. They too will be missed.

Benjamin Mizer introduced Joshua Gardner, who will succeed Ted
Hirt as a Department of Justice representative to the Committee.
Gardner is a highly valued member of the Department, and makes time
to teach civil procedure classes as an adjunct professor.

Judge Bates noted that the proposed amendments to Civil Rules
4, 6, and 82 remain pending in the Supreme Court. On this front,
"no news Is good news."™ The Minutes for the January meeting of the
Standing Committee are iIn the agenda book for this meeting. The
package of six proposed amendments to Rule 23 that had advanced at
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the November meeting of this Committee was discussed. The Rule 23
discussion also described the decision to defer action on the
growing number of decisions grappling with "ascertainability”™ as a
criterion for class certification and with the questions raised by
different forms of "pick-off" strategies that defendants use 1iIn
attempts to moot individual class representatives and thus defeat
class certification. The Rule 62 stay-of-execution proposal also
was discussed. Apart from specific rules proposals, the ongoing
efforts to educate bench and bar on the December 1, 2015 package of
amendments were described. These efforts are ™important,
essential.” Discussion also included the continuing efforts to
develop pilot projects to test reforms that do not yet seem ready
to be adopted as national rules.

November 2015 Minutes

The draft minutes of the November 2015 Committee meeting were
approved without dissent, subject to correction of typographical
and similar errors.

Legislative Report

Rebecca Womeldorf reported that, apart from the bills noted at
the November meeting, there appear to be no new legislative
activities the Committee should be tracking.

Rule 5

The history of the Committee’s work on the e-filing and e-
service provisions of Rule 5 was recounted. A year ago the
Committee voted to recommend publication of amendments to reflect
the growing maturity of electronic filing and service. Moving in
parallel, the Criminal Rules Committee began a more ambitious
project. Criminal Rule 49 has invoked the Civil Rules provisions
for filing and service. The Criminal Rules Committee began to
consider the possibility of adopting a complete and independent
rule of their own. This development counseled delay in the Civil
Rules proposals. The e-filing and e-service provisions in the
Appellate, Bankruptcy, Civil, and Criminal Rules were developed
together. The value of adopting identical provisions in each set of
rules is particularly high with respect to filing and service,
although i1t is recognized that differences in the rules may be
justified by differences in the characteristics of the cases
covered by each set of rules. The plan to recommend publication in
2015 was deferred.

The Criminal Rules Committee developed an independent Rule 49.
The Subcommittee that developed the rule welcomed participation iIn
their work and conference calls by representatives of the Civil
Rules Committee. The Civil Rules provisions proposed now were
substantially improved as a result of these discussions. The
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differences from the proposals developed a year ago are discussed
with the description of the current proposals.

Although filing is covered by Rule 5(d), which comes after the
service provisions of Rule 5(b) in the sequence of subdivisions, it
IS easier to begin discussion with filing, which is the act that
leads to service.

Present Rule 5(d)(3) allows e-filing when allowed by local
rule, and also provides that a local rule may require e-filing
"only if reasonable exceptions are allowed.” Almost all districts
have responded to the great advantages of e-filing by making it
mandatory by requiring consent in registering as a user of the
court’s system. Reflecting this reality and wisdom, proposed Rule
5(d)(3) makes e-filing mandatory, except for filings 'made by a
person proceeding without an attorney."

Pro se litigants have presented more difficulty. Last year’s
draft also required e-filing by persons proceeding without an
attorney, but directed that exceptions must be allowed for good
cause and could be made by local rule. Work with the Criminal Rules
Subcommittee led to a revision. The underlying concern is that many
pro se litigants, particularly criminal defendants, may find it
difficult or impossible to work successfully with the court’s
system. The current proposal allows e-filing by a person proceeding
without an attorney "only if allowed by court order or by local
rule.” A further question is whether a pro se party may be required
to engage in e-filing. Some courts have developed successful
programs that require e-filing by prisoners. The programs work
because staff at the prison convert the prisoners” papers into
proper form and actually accomplish the filing. This provides real
benefits to all parties, including the prisoners. The Criminal
Rules Subcommittee, however, has been concerned that permitting a
court to require e-filing might at times have the effect of denying
access to court. Their concern with the potential provisions for
Rule 5 arises from application of Rule 5 in proceedings governed by
the Rules for habeas corpus and for 8 2255 proceedings. Discussion
of these issues led to agreement on a provision in proposed Rule
5(b)(3)(B) that would allow the court to require e-filing by a pro
se litigant only by order "or by a local rule that allows
reasonable exceptions.’

e-Service is governed by present Rule 5(b)(2)(E) and (3).
(b)(2)(E) allows service by electronic means "that the person
consented to iIn writing.” (b)(3) allows a party to 'use" the
court’s electronic facilities if authorized by local rule. Most
courts now exact consent as part of registering to use the court’s
system. Proposed Rule 5(b)(2)(E) reflects this practice by
eliminating the requirement for consent as to service through the
court’s facilities. One of the benefits of consulting with the
Criminal Rules Subcommittee has been to change the reference to
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"use' of the court’s system. The filing party does not take any
further steps to accomplish service — the system does that on its
own. So the rule now provides for serving a paper by sending to a
registered user by filing it with the court’s electronic filing
system.' Other means of e-service continue to require consent of
the person to be served. The proposal advanced last year eliminated
the requirement that the consent be in writing. The idea was that
consent often 1is given, appropriately enough, by electronic
communications. The Criminal Rules Subcommittee was uncomfortable
with this relaxation. The current proposal carries forward the
requirement that consent to e-service be in writing for all
circumstances other than service by filing with the court.

The direct provision for service by e-filing with the court in
proposed Rule 5(b)(2)(E) makes present Rule 5(b)(3) superfluous.
The national rule will obviate any need for local rules authorizing
service through the court’s system. The proposals include
abrogation of Rule 5(b)(3).

Finally, the recommendations carry forward the proposal to
allow a Notice of Electronic Filing to serve as a certificate of
service. Present Rule 5(d)(1) would be carried forward as
subparagraph (A), which would direct filing without the present
"together with a certificate of service.” A new subparagraph (B)
would require a certificate of service, but also provide that a
Notice of Electronic Filing constitutes a certificate of service on
any person served by filing with the court’s electronic-filing
system. It does not seem necessary to add to this provision a
provision that would defeat reliance on a Notice of Electronic
Filing if the serving party learns that the paper did not reach the
person to be served. If it did not reach the person, there is no
service to be covered by a certificate of service.

Discussion noted the continuing uncertainties about amending
the provisions for e-filing and e-service without addressing the
many parallel provisions that call for acts that are not filing or
service. Many rules call for such as acts as mailing, or
delivering, or sending, or notifying. Similar words that appear
less frequently include made, provide, transmit[ted] return,
sequester, destroy, supplement, correct, and furnish. Rules also
refer to things written or to writing, affidavit, declaration,
document, deposit, application, and publication (together with
newspaper). On reflection, it appears that the question of
refitting these various provisions for the electronic era need not
be confronted in conjunction with the Rule 5 proposals. Rule 5
provides a general directive for the many rules provisions that
speak to serving and filing. It can safely be amended without
interfering with the rules that govern acts that are similar but do
not of themselves involve serving or filing.

It was noted that the parallel consideration of e-filing and
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e-service rules iIn the several advisory committees means that some
work remains to be done in achieving as nearly identical drafting
as possible, consistent with the differences iIn context that may
justify some variations iIn substance. What appear to be style
differences may in fact be differences iIn substance. It was agreed
that the Committee Chair has authority to approve wording changes
that resolve style differences as the several committees work to
generate proposals to present to the Standing Committee in June. If
some changes in substance seem called for, they likely will be of
a sort that can be resolved by e-mail vote.

Rule 62: Stays of Execution

Judge Bates introduced the Rule 62 proposals by noting that
this project has been developed as a joint effort with the
Appellate Rules Committee. A Rule 62 Subcommittee chaired by Judge
Matheson has developed earlier versions and the current proposal.

Judge Matheson noted that earlier Rule 62 proposals were
discussed at the April 2015 and November 2015 meetings. The
Subcommittee worked to revise and simplify the proposal in response
to the concerns expressed at the November meeting. The Subcommittee
reached consensus on the three changes that provided the initial
impetus for taking on Rule 62. The proposal: (1) extends the
automatic stay from 14 days to 30 days, and eliminates the '‘gap”
between expiration of the stay on the 14th day and the express
authority in Rule 62(b) to order a stay pending disposition of Rule
50, 52, 56, or 60 motions made as late as 28 days after judgment is
entered; (2) expressly recognizes that a single security can be
posted to cover the period between expiration of the automatic stay
and completion of all proceedings on appeal; and (3) expressly
recognizes forms of security other than a bond.

Discussion In the Standing Committee in January focused on
only one question: why is the automatic stay extended to 30 days
rather than 28? The answer seemed to be accepted — it may be 28
days before the parties know whether a motion that suspends appeal
time will be made, and if appeal time is not suspended 30 days
allows a brief interval to arrange security before expiration of
the 30-day appeal time that governs most cases.

After the Standing Committee meeting, the Subcommittee made
one change in the proposed rule text, eliminating these words from
proposed (b)(1): ™ * * * a stay that remains iIn effect until a
designated time[s; i i

s+ * * *." The Subcommittee concluded that it may be
desirable to continue the stay beyond issuance of the mandate.
There may be a petition Tfor rehearing, or a petition for
certiorari, or post-mandate proceedings in the court of appeals.
And the Committee Note was shortened by nearly forty percent.
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Discussion began with a question about proposed Rule 62(b)(1):
"The court may at any time order a stay that remains iIn effect
until a designated time, and may set appropriate terms for security
or deny security.” Present Rule 62 "does not mention a stay without
a bond. 1t happens, but ordinarily only 1iIn extraordinary
circumstances.”™ If there is no intent to change present practice,
something should be said to indicate that a stay without security
is disfavored. And it might help to transpose proposed paragraph
(2) with (1), so that the nearly automatic right to a stay on
posting bond comes first. That would emphasize the iImportance of
security.

Judge Matheson noted that earlier drafts had expressly
recognized the court’s authority to deny a stay for good cause, and
to dissolve a previously 1issued stay. Those provisions were
deleted, but that was because they would have enabled the court to
defeat what has been seen as a nearly automatic right to obtain a
stay on posting security. Proposed (b)(1) is all that remains. In
a sense it carries over from the Committee’s Tirst recent
encounter with Rule 62. Before the Time Project, the automatic stay
lasted for 10 days and the post-judgment motions that may suspend
appeal time had to be made within 10 days. The Time Project created
the "gap™ iIn present Rule 62 by extending the automatic stay only
to 14 days, while extending the time for motions under Rules 50,
52, and 59 to 28 days. A judge asked the Committee whether the
court can order a stay after 14 days but before a post-judgment
motion is made. The Committee concluded at the time that the court
always has inherent power to control its own judgment, including
authority to enter a stay during the 'gap™ without concern about
any negative implications from the express authority to enter a
stay pending disposition of a motion once the motion is actually
made. The Subcommittee thought that proposed (b)(1) is a useful
reflection of abiding inherent authority.

This observation was met by a counter-observation: Is the
proposed rule simply an attempt to codify existing practice? If so,
should 1t recognize the cases that say that only extraordinary
circumstances justify a stay without security? The need to be clear
about the relationship with present practice was pointed out from
a different perspective. The Committee Note says that proposed
subdivisions (c) and (d) consolidate the present provisions for
stays in actions for an injunction or receivership, and for a
judgment or order that directs an accounting in an action for
patent infringement. Does that imply that some changes iIn present
practice are embodied in proposed subdivision (b), as they are in
proposed subdivision (a)? The response was that proposed
subdivision (b)(2) clearly incorporates several changes over
practice under the supersedeas bond provisions of present Rule
62(d). Under the proposed rule, a party may obtain a stay by bond
at any time after judgment enters, without waiting for an appeal to
be taken. The new rule would expressly recognize a single security
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for the duration of post-judgment proceedings In the district court
and all proceedings on appeal. 1t would expressly recognize forms
of security other than a bond. So too, the automatic stay 1is
extended, and the court 1is given express power to 'order
otherwise.”™ The decision not to change the meaning of the present
provisions that would be consolidated in proposed Rule 62(c) and
(d) does not carry any implications, either way, as to proposed
Rule 62(b)(1).

Judge Matheson asked whether, iIf a standard for denying a stay
is to be written iInto rule text, it should be "good cause™ or
"extraordinary circumstances.' Some uncertainty was expressed about
what standard might be written in. "Extraordinary circumstances"
may be too narrow.

A Committee member asked what experience the district-judge
members have with these questions. The answers were that judges
seldom encounter questions about stays of execution. One judge
suggested that because questions seldom arise, judges will read the
rule text carefully when a question does arise. It is important
that the rule text say exactly what the rule means. A similar
suggestion was that it would be better to resist any temptation to
supplement rule text with more focused advice iIn the Committee
Note. The Committee should decide on the proper approach and embody
it in the rule text.

Proposed Rule 62(b)(1) will be further considered by the
Subcommittee, consulting with Judge Gorsuch as liaison from the
Standing Committee, with the purpose of reaching consensus on a
proposal that can be advanced to the Standing Committee in June as
a recommendation for publication. If changes are made that require
approval by this Committee, Committee approval will be sought by
electronic discussion and vote.

Rule 23

Judge Dow introduced the Rule 23 Subcommittee report. The
Subcommittee continued to work hard on the package of six proposals
that was presented for consideration at the November Committee
meeting. Much of the work focused on the approach to objectors, and
particularly on paying objectors to forgo or abandon appeals.
Working in consultation with representatives of the Appellate Rules
Committee, the drafts that would have included amendments of
Appellate Rule 42 have been abandoned. The current proposal would
amend only Civil Rule 23(e). In addition, a seventh proposal has
been added. This proposal would revise the Rule 23(f) amendment to
include a 45-day period to seek permission for an interlocutory
appeal when the United States is a party. It was developed with the
Department of Justice, and had not advanced far enough to be
presented at the November meeting.
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The rule texts shown in the agenda materials, pp. 96-99,
have been reviewed by the style consultants. Only a few differences
of opinion remain.

Notice. Two of the proposed amendments involve Rule 23(c)(2)(B).
The first reflects a common practice that, without the amendment,
may seem to be unauthorized. When a class has not yet been
certified, it has become routine to address a proposal to certify
a class and approve a settlement by giving 'preliminary”
certification and sending out a notice that, in a (b)(3) class,
includes a deadline for requesting exclusion, as well as notice of
the right to appear and to object. The so-called preliminary
certification is not really certification. Certification occurs
only on final approval of the settlement and the class covered by
the settlement. This amendment would expand the notice provision to
include an order "ordering notice under Rule 23(e)(1) to a class
proposed to be certified for purposes of settlement under Rule
23(b)(3)." That makes it clear that an opt-out deadline is properly
set by this notice. Generally, settlement agreements call for an
opt-out period that expires before actual certification with final
approval of the settlement.

The second change in Rule 23(b)(2)(B) is to address the means
of notice. The Subcommittee worked diligently in negotiating the
words and sequence of words. The Note explains that the choice of
means of notice is a holistic, flexible concept. Different sorts of
class members may react differently to different media. A rough
illustration is provided by the quip that a class of people who are
of an age to need hearing aids respond by reading first-class mail,
and trashing e-mail. A class of younger people who wear ear buds,
not hearing aids, trash postal mail and read e-mail. The Note
emphasizes that no one form of notice is given primacy over other
forms. The Note further emphasizes the need for care in developing
the form and content of the notice.

Discussion began by expressing discomfort with the direction
that notice "must™ include individual notice to all members who can
be i1dentified through reasonable effort. [does anyone recall the
specific example Judge Ericksen gave? I did not hear it.] The
proposal carries forward the language of the present rule, but
there is a continuing tension between ™"must'” and the softer
requirement that notice only be the best that is practicable under
the circumstances. A determination of practicability entails a
measure of discretion. Part of the tension arises from the
insistence of the style consultants that the single sentence
drafted by the Subcommittee was too long: '“the best notice that is
practicable under the circumstances, — by United States mail,
electronic means, or other appropriate means — including individual
notice to all members who can be identified through reasonable
effort.”
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Further discussion reflected widespread agreement that 'the
best notice that 1is practicable under the circumstances”™ and
"reasonable effort” establish a measure of discretion that may be
thwarted by the two-sentence structure that, In a second stand-
alone sentence, says that ™"the notice must include individual
notice to all members who can be identified through reasonable
effort.” The style change seems to approach a substantive change.
It will be better to draft with only one "must,' so as to emphasize
what i1s the best practicable notice. That approach will avoid any
unintended iIntrusion on the process by which courts elaborate on
the meaning of "practicable”™ and "reasonable.™

One suggested remedy was to delete from rule text the
references to examples of means — "United States mail, electronic
means, or other appropriate means.”™ The examples could be left to
the Committee Note. But that would strain the practice that bars
Note advice that is not supported by a change in rule text.

As to the choice of means, 1t was noted that some comments
have suggested that careful analysis of actual responses in many
cases show that postal mail usually works better than electronic
notice. The Committee Note may benefit from some revision. But e-
mail notice is happening now, and it may help to provide official
authority for it.

The drafting question was resolved by adopting this
suggestion:

* * * the court must direct to class members the best
notice that is practicable under the circumstances,
including individual notice to all members who can be
identified through reasonable effort. The notice may be
by United States mail, electronic means|,] or other
appropriate means.

As revised, the Committee approved recommendation of this
proposal for Standing Committee approval to publish this summer.

Frontloading. Proposed Rule 23(e)(1)(A) focuses on ensuring that
the court 1Us provided ample 1information to support the
determination whether to send out notice of a proposed settlement
to a proposed class. The underlying concern is that the parties to
a proposed settlement may join in seeking what has been
inaccurately called preliminary certification and notice without
providing the court much of the information that bears on final
review and approval of the settlement. If important information
comes to light only after the notice stage and at the final-
approval stage, there is a risk that the settlement will not
withstand close scrutiny. The results are costly, including a
second round of notice to a perhaps disillusioned class i1If the
action persists through a second attempt to settle and certify.
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Early drafting efforts included a long list of categories of
information the proponents of settlement must provide to the court.
The Hlist has been shortened to more general comments in the
Committee Note. The rule text also has been changed to clarify that
it is not the court’s responsibility to elicit the required
information from the parties, rather it is the parties that have
the duty to provide the information to the court.

The 1i1dea is transparency and efficiency. The information,
initially required to support the court’s determination whether to
send notice, also supports the functions of the notice itself. It
enables members to make better-informed decisions whether to opt
out, and whether to object. Good information may show there is no
reason to object. Or it may show that there iIs reason to object,
and provide the support necessary to make a cogent objection.

The Subcommittee discussed at length the question whether the
rule text should direct the parties to submit all information that
will bear on the ultimate decision whether to certify the class
proposed by the settlement and approve the settlement. The
difficulty is that the objection process may identify a need for
more information. And in any event, the parties may not appreciate
the potential value of some of the information they have. 1t would
be too rigid to prohibit submission at the final-approval stage of
any information the parties had at the time of seeking approval of
notice to the class. But at the same time, i1t is Important that the
parties not hold back useful iInformation that they have. Alan
Morrison has suggested that the Note should say something like
this: "Ordinarily, the proponents of the settlement should provide
the court with all the available supporting materials they intend
to submit at the time they seek notice to the class, which would
make this information available to class members.”™ The Committee
agreed that the Subcommittee should consider this suggestion and,
ifT 1t is adopted, determine the final wording.

An important difference remains between the Subcommittee and
the style consultants. The information required by (e)(1)(A) is to
support a determination, not findings, that notice should be given
to the class. The Subcommittee draft requires "sufficient”
information to enable these determinations. The style consultants
prefer "enough' information. If they are right that "enough™ and
"sufficient™ carry exactly the same meaning, why worry about the
choice? But, it was quipped, "we think “enough” is insufficient.”

"Sufficient™ found broad support. A quick Google search found
British authority for different meanings for “enough™ and
"sufficient.” It was suggested that "sufficient” is qualitative,
while ™"enough™ 1is quantitative. "Sufficiency,”™ moreover, IS a
concept used widely in the law, particularly iIn addressing such
matters as the sufficiency of evidence.
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The outcome was to transpose the two words: 'sufFfFictent
information sufficient to enable' the court’s determination whether
to send notice. This form better underscores the link between
information and determination, and creates a structure that will
not work with "enough.”™ The Committee believes that this question
goes to the substance of the provision, not style alone.

A different question was raised. Proposed Rule 23 (e)(1)(B)
speaks of showing that the court will likely be able to approve the
proposed settlement "under Rule 23(e)(2),” and "certify the class
for purposes of judgment on the proposal.” (e)(2) does not say
anything about certification beyond the beginning: "If the proposal
would bind class members * * *_" That might be read to authorize
creation of a settlement class that does not meet the tests of
subdivision (b)(1), (2), or (3). The proposed Committee Note, at p.
102, line 131, repeats the focus on the likelihood the court will
be able to certify a class, but does not pin it down.

The Subcommittee agreed that, having discussed the possibility
of recommending a new "(b)(4)" category of class action, it had
decided not to pursue that possibility. One possibility would be to
amend the Committee Note to amplify the reference to certifying a
class: "likely will be able, after the final hearing, to certify
the class under the standards of Rule 23(a) and (b)." That leaves
the question whether this approach relies on the Note to clarify
something that should be expressed in rule text. Perhaps something
could be done iIn (e)(1)(B)(i1), though it is not clear what -
"certify the class under Rule 23(a) and (b) for purposes of
judgment on the proposal™ might do it.

It was pointed out that the provision for notice of a proposed
settlement applies not only when a class has not yet been certified
but also when a class has been certified before a settlement
proposal 1s submitted. This dual character 1is reflected in
(e)()(B)(i1)’s reference to the likely prospect that the court
will, at the end of the notice and objection period, be able to
certlfy a class not yet certified. The purpose of the proposal is
to ensure the legitimacy of the common practice of sending out
notice before a class is certified. There are two steps. Settlement
cannot happen without certifying a class. But the common habit has
been to refer to the act that launches notice and, in a (b)(3)
class, the opt-out period, as preliminary certification. That led
to attempts to win permission for interlocutory appeal under Rule
23(F), most prominently seen in the NFL concussion litigation.
Perhaps the Committee Note should say something, but there is no
apparent problem in the rule language.

One possible remedy might be to expand the tag line for Rule
23(e)(2): "Approval of the proposal and certification of the class
[for settlement purposes].”™ But that might be misleading, since
(e)(2) does not refer to certification criteria.
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It was observed again that when a class has not already been
certified, the court does not certify a class in approving notice
under (e)(1). Certification comes only as part of approving the
settlement after considering the criteria established by (e)(2).
Certification of the class and approval of the settlement are
interdependent. The settlement defines the class. The court
approves both or neither; i1t cannot redefine the class and then
approve a settlement developed for a different class. Not, at
least, without acceptance by the proponents and repeating the
notice process for the newly defined class.

A resolution was proposed: Add a reference to Rule 23(c)(3) to
(e)(2): "If the proposal would bind class members under Rule
23(c)(3), the court may approve it only * * *_* This was approved,
with "latitude to adjust” i1f the Subcommittee finds adjustment
advisable. Corresponding language in the Committee Note might read
something like this, adding on p. 103, somewhere around line 122:
"Approval under Rule 23(e)(2) is required only when class members
would be bound under Rule 23(c)(3). Accordingly, iIn addition to
evaluating the proposal itself, the court must determine whether
the class may be certified under the standards of Rule 23(a) and

(b)."

The proposed Rule 23(e)(2) criteria for approving a proposed
settlement were discussed briefly. They are essentially the same as
the draft discussed at the November meeting. They seek to distill
the many factors expressed in varying terms by the circuits, often
carrying forward with lists established thirty years ago, or even
earlier. Tag lines have been added for the paragraphs at the
suggestion of the style consultants.

The Committee approved a recommendation that the Standing
Committee approve proposed Rule 23(e)(1) and (2) for publication
this summer.

Objectors. In all the many encounters with bar groups and at the
miniconference last fall, there was virtually unanimous agreement
that something should be done to address the problem of *bad"
objectors. The problem is posed by the objector who files an open-
ended objection, often copied verbatim from routine objections
filed In other cases, then "lies low,"” saying almost nothing, and
— after the objection is denied — files a notice of appeal. The
business model is to create, at low cost, an opportunity to seek
advantage, commonly payment, by exploiting the cost and delay
generated by an appeal.

Part of the Rule 23(e)(5) proposal addresses the problem of
routine objections by requiring that the objection state whether it
applies only to the objector, to a specific subset of the class, or
to the entire class. It also directs that the objection state with
specificity the grounds for the objection. The Committee Note says
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that failure to meet these requirements supports denial of the
objection.

Another part of the proposal deletes the requirement in
present Rule 23(e)(5) that the court approve withdrawal of an
objection. There are many good-faith withdrawals. Objections often
are made without a Tfull understanding of the terms of the
settlement, much less the conflicting pressures that drove the
parties to their proposed agreement. Requiring court approval in
such common circumstances IS unnecessary.

At the same time, proposed Rule 23(e)(5)(B) deals with payment
"in connection with™ forgoing or withdrawing an objection, or
forgoing, dismissing, or abandoning an appeal from a judgment
approving the proposed settlement. No payment or other
consideration may be provided unless the court approves. The
expectation is that this approach will destroy the "business model™
of making unsupported objections, followed by a threat to appeal
the inevitable denial. A court is not likely to approve payment
simply for forgoing or withdrawing an appeal. Imagine a request to
be paid to withdraw an appeal because i1t is frivolous and risks
sanctions for a frivolous appeal. Or a contrasting request to
approve payment to the objector, not to the class, for withdrawing
a forceful objection that has a strong prospect of winning reversal
for the class or a subclass. Approval will be warranted only for
other reasons that connect to withdrawal of the objection. An
agreement with the proponents of the settlement and judgment to
modify the settlement for the benefit of the class, for example,
will require court approval of the new settlement and judgment and
may well justify payment to the now successful objector. Or an
objector or objector’s counsel may, as the Committee Note observes,
deserve payment for even an unsuccessful objection that i1lluminates
the competing concerns that bear on the settlement and makes the
court confident in 1its judgment that the settlement can be
approved.

The requirement that the district court approve any payment or
compensation Tfor forgoing, dismissing, or abandoning an appeal
raises obvious questions about the allocation of authority between
district court and court of appeals if an appeal is actually taken.
Before a notice of appeal is filed, the district court has clear
jurisdiction to consider and rule on a motion for approval. If it
rules before an appeal i1s taken, its ruling can be reviewed as part
of a single appeal. The Subcommittee has decided not to attempt to
resolve the question whether a pre-appeal motion suspends the time
to appeal. Something may well turn on the nature of the motion. If
it is framed as a motion for attorney fees, i1t fits into a well-
established model. If it is for payment to the objector, matters
may be more uncertain — It may be something as simple as an
argument that the objector should be fit into one subclass rather
than another, or that the objector’s proofs of injury have been
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dealt with improperly.

After the agenda materials were prepared, the Subcommittee
continued to work on the relationship between the district court
and the court of appeals. It continued to put aside the question of
appeal time. But it did develop a new proposed Rule 23(e)(5)(C) to
address the potential for overlapping jurisdiction when a motion to
approve payment is not made, or is made but not resolved, before an
appeal i1s docketed. The proposal i1s designed to be self-contained,
operating without any need to amend the dismissal provisions 1in
Appellate Rule 42. "The question is who has the case.” The
proposal, as it evolved in the Subcommittee, reads:

(C) Procedure for Approval After Appeal. |IFf approval
under Rule 23(e)(5)(B) has not been obtained before
an appeal i1s docketed iIn the court of appeals, the
procedure of Rule 62.1 applies while the appeal
remains pending.

Invoking the indicative ruling procedure of Rule 62.1 facilitates
communication between the courts. The district court retains
authority to deny the motion without seeking a remand. It 1is
expected that very few motions will be made simply "for'™ approval
of payment, and that denial will be the almost inevitable fate of
any motion actually made. But if the motion raises grounds that
would lead the district court either to grant the motion or to want
more time to consider the motion if that fits with the progress of
the case on appeal, the court of appeals has authority to remand
for that purpose.

Representatives of the Appellate Rules Committee have endorsed
this approach in preference to the more elaborate earlier drafts
that would amend Appellate Rule 42.

The first comment was that it Is extraordinary that it took so
long to reach such a sensible resolution.

The next reaction asked how this proposal relates to waiver.
IT an objector fails to make an objection with the specificity
required by proposed Rule 23(e)(5)(A), for example, can the appeal
request permission to amend the objection? Isn’t this governed by
the usual rule that you must stand by the record made iIn the
district court? And to be characterized as procedural forfeiture,
not intentional waiver? The purpose of (e)(5)(A) is to get a useful
objection; an objection without explanation does not help the
court’s evaluation of the proposed settlement. Pro se objectors
often fail to make helpful objections. So a simple objection that
the settlement "is not fair™ is little help if it does not explain
the unfairness. At the same time, the proposed Committee Note
recognizes the need to understand that an objector proceeding
without counsel cannot be expected to adhere to technical legal
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standards. The Note also states something that was considered for
rule text, but withdrawn as not necessary: failure to state an
objection with specificity can be a basis for denying the
objection. That, and forfeiture of the opportunity to supply
specificity on appeal, iIs a standard consequence of failure to
comply with a "must' procedural requirement. The courts of appeals
can work through these questions as they routinely do with
procedural forfeiture. Forfeiture, after all, can be forgiven, most
likely for clear error. It is not the same as intentional waiver.

The Committee approved a recommendation that the Standing
Committee approve publication of proposed Rule 23(e)(5) this
summer .

Interlocutory appeals. The proposals would amend Rule 23(f) in two
ways .

The first amendment adds language making it clear that a court
of appeals may not permit appeal "from an order under Rule
23(e)(1)." This question was discussed earlier. The Rule 23(e)(1)
provisions regulating notice to the class of a proposed settlement
and class certification are only that — approval, or refusal to
approve, notice to the class. Despite the common practice that has
called this notice procedure preliminary certification, It is not
certification. There 1is no sufficient reason to allow even
discretionary appeal at this point.

The Committee accepted this feature without further
discussion.

The second amendment of Rule 23(f) extends the time to file a
petition for permission to appeal to 45 days "if any party is the
United States™ or variously described agencies or officers or
employees. The expanded appeal time is available to all parties,
not only the United States. This provision was suggested by the
Department of Justice. As with other provisions in the rules that
allow the United States more time to act than other parties are
allowed, this provision recognizes the painstaking process that the
Department follows iIn deciding whether to appeal, a process that
includes consultation with other government agencies that often
have their own elaborate internal review procedures.

Justice Nahmias reacted to this proposal by a message to Judge
Dow asking whether state governments should be accorded the same
favorable treatment. Often state attorneys general follow similarly
elaborate procedures in deciding whether to appeal. A participant
noted that he had been a state solicitor general, and that indeed
his state has elaborate internal procedures. At the same time, he
noted that the state procedures were not as time-consuming as the
Department of Justice procedures.
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This question prompted the suggestion that perhaps states
should receive the same advantages as the United States. But this
question arises at several points in the rules, often in provisions
allowing extra time for action by the United States. The appeal
time provisions in Appellate Rule 4 are a familiar example, as well
as the added time to answer in Rule 12. And at least on occasion,
the states are accorded the same favorable treatment as the United
States. Appellate Rule 29 allows both the United States and a state
to file an amicus brief without first winning permission. It may be
that these questions of parity deserve consideration as a separate
project. There might be some issues of line drawing. If states get
favorable treatment, what of state subdivisions? Actions against
state or local officials asserting individual liability? Should
large private organizations be allowed to claim equally complex
internal procedures — and if so, how large?

The concluding observation was that extending Tavorable
treatment to the United States will leave states where they are
now. The amendment will not disadvantage them; it only fails to
provide a new advantage. Nor need it be decided whether the time
set by a court rule, such as Rule 23(f), i1s subject to extension in
a way that a statute-based time period cannot be.

A separate question was framed by a sentence appearing in
brackets in the draft Committee Note at p. 107, lines 408-409 of
the agenda book. This sentence suggested that the 45-day time
should apply as well in ™"an action involving a United States
corporation.”™ There are not many "United States corporation[s]."
Brief comments for the Department of Justice led to the conclusion
that this sentence should be deleted.

The Class Action Fairness Act came into the discussion with a
question whether any of the Rule 23 proposals might run afoul of
statutory requirements. CAFA provides an independent set of rules
that must be satisfied. It has provisions relating to settlement,
including notice to state officials of proposed settlements. But
nothing iIn the proposed amendments is incompatible with CAFA.
Courts can fully comply with statutory requirements in implementing
Rule 23.

The Committee voted to recommend proposed Rule 23(f) to the
Standing Committee to approve for publication this summer.

Ongoing Questions. The Subcommittee has put aside for the time
being some of the proposals it has studied, often at length.

"Pick-off" offers raise one set of gquestions, addressed by a
number of drafts that illustrate different possible approaches. The
questions arise as defendants seek to defeat class certification by
acting to moot the claims of individual would-be representatives.
The problem commonly arises before class certification, and often
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before a motion for certification. One reason for deferring action
was anticipation of the Supreme Court’s decision in the Campbell-
Ewald case. The decision has been made, and the Subcommittee has
been tracking early reactions in the courts. It is more difficult
to track responses by defendants. One recent district-court opinion
deals with an effort to moot a class representative by attempting
to make a Rule 67 deposit in court of full individual relief. The
attempt was rejected as outside the purposes of Rule 67. Other
attempts are being made to bring mooting money iInto court,
responding to the part of the Campbell-Ewald opinion that left this
question open, and to the separate opinions suggesting that
mootness might be manufactured in this way. The question whether to
propose Rule 23 amendments remains under consideration.

Consideration of offers that seek to moot individual
representatives has led also to discussion of the possibility that
Rule 23 should be amended by adopting explicit provisions for
substituting new representatives when the original representatives
fail. The rule could be narrow. One example of a narrow rule would
be one that addresses only the effects of involuntary mooting by
defense acts that afford complete relief. A broad rule could reach
all circumstances in which loss of one or more representatives make
it desirable or necessary to find replacements.

Discussion of substitute representatives began with the
observation that it can be prejudicial to the defendant when class
representatives pull out late iIn the game. An illustration was
offered of a case iIn which a former employee sought injunctive
relief on behalf of a class. He retired. He could not benefit from
injunctive relief that would benefit only current employees. The
plaintiffs sought to amend the complaint to substitute a new
representative. But they acted after expiration of the time for
amendments allowed by the scheduling order. And they had not been
diligent, since the impending retirement was well known. "1t would
have been different iIf the representative had been hit by a bus,”
an unforeseeable event that could justify amending the scheduling
order.

A different anecdote was offered by a judge who asked about
the size of a proposed payment for services by the representative
plaintiff. The response was that the representative deserved extra
because he had rejected a pick-off offer.

It was asked whether judges understand now that they have
authority to allow substitution of representatives. An observer
suggested that it would be good to adopt an explicit substitution
rule. A representative seeks to assume a trust duty to act on
behalt of others. And after a class is certified, a set of trust
beneficiaries is established. 1t would help to have an affirmative
statement in the rule that recognizes substitution of trustees.
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The Committee agreed that the Subcommittee should continue to
consider the advantages of adopting an express rule to confirm, and
perhaps regularize, existing practices for  substituting
representatives.

Finally, the Subcommittee continues to consider the questions
raised by the growing number of decisions that grapple with the
question whether "ascertainability’ is a useful concept in deciding
whether to certify a class. The decisions remain in some disarray.
But the question is being actively developed by the courts.
Continuing development may show either that the courts have reached
something like consensus, or that problems remain that can be
profitably addressed by new rule provisions.

The Committee thanked the Subcommittee for its long, devoted,
and successftul work.

Pilot Projects

Judge Bates introduced the work on pilot projects by noting
that the work is being advanced by a Subcommittee that includes
both present and former members of this Committee and the Standing
Committee. Judge Campbell, former chair of this Committee, chairs
the Subcommittee. Other members include Judge Sutton, Judge Bates,
Judge Grimm (a former member of this Committee), Judge Gorsuch,
Judge St. Eve, John Barkett, Parker Folse, Virginia Seitz, and
Edward Cooper. Judge Martinez has joined the Subcommittee work as
liaison from the Committee on Court Administration and Case
Management.

Judge Campbell began presenting the Subcommittee’s work by
noting that the purpose of pilot projects 1is to advance
improvements in civil litigation by testing proposals that, without
successful implementation in actual practice, seem  too
adventuresome to adopt all at once in the national rules.

The Subcommittee has held a number of conference calls since
this Committee discussed pilot projects last November. Two projects
have come to occupy the Subcommittee: Expanded initial disclosures
in the form of mandatory early discovery requests, and expedited
procedures.

Mandatory Initial Discovery. The mandatory early discovery project
draws support from many sources, including innovative Tfederal
courts and pilot projects in ten states. The Subcommittee held
focus-group discussions by telephone with groups of lawyers and
judges from Arizona and Colorado, states that have developed
enhanced initial disclosures. Another conference call was held with
lawyers from Ontario and British Columbia to learn about initial
disclosures iIn Canada. "People who work under these disclosure
systems like them better than the Federal Rules of Civil

June 6-7, 2016 Page 506 of 772



826

827
828
829
830
831

832
833

834
835
836
837
838
839
840
841

842
843
844
845
846

847
848
849
850
851
852
853
854
855

856
857
858
859
860
861
862
863
864
865

866
867
868
869

Draft Minutes Civil Rules Advisory Committee
April 14, 2016
page -19-

Procedure.™

The draft presented in the agenda materials has been
considered by the Case Management Subcommittee of the Committee on
Court Administration and Case Management. They have reflected on
the draft in a thoughtful letter that will be considered as the
work goes forward.

Judge Grimm took the lead in drafting the initial discovery
rule.

Mandatory initial discovery would be implemented by standing
order in a participating court. The order would make participation
mandatory, excepting for cases exempted from initial disclosures by
Rule 26(a)(1)(B), patent cases governed by Jlocal rule, and
multidistrict litigation cases. Because the initial discovery
requests defined by the order include all the information covered
by Rule 26(a)(1), separate disclosures under Rule 26(a)(1) are not
required.

The Standing Order includes Instructions to the Parties.
Responses are required within the times set by the order, even if
a party has not fully investigated the case. But reasonable inquiry
IS required, the party itself must sign the responses under oath,
and the attorney must sign under Rule 26(Q).-

The discovery responses must include facts relevant to the
parties” claims or defenses, whether favorable or unfavorable. This
goes well beyond initial disclosures under Rule 26(a)(1), which go
only to witnesses and documents a party "may use.' The Committee on
Court Administration and Case Management may raise the question
whether the requirement to respond with unfavorable information
will discourage lawyers from making careful iInquiries. Experience
in Arizona, Colorado, and Canada suggests lawyers will not be
discouraged.

The time for filing answers, counterclaims, crossclaims, and
replies iIs not tolled by a pending motion to dismiss or other
preliminary motion. This provision provoked extensive discussion
within the Subcommittee. An answer 1s needed to frame the issues.
Suspending the time to answer would either defer the time to
respond to the discovery requests or lead to responses that might
be too narrow, broader than needed for the case, or both. The
Subcommittee will consider whether to add a provision that allows
the court to suspend the time to respond, whether for "“good cause™
or on a more focused basis.

The times to respond are subject to two exceptions. If the
parties agree that no party will undertake any discovery, no
initial discovery responses need be filed. And initial responses
may be deferred, one time, for 30 days if the parties certify that
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they are seeking to settle and have a good-faith belief that the
dispute will be resolved within 30 days of the due date for their
responses.

Responses, and supplemental responses, must be filed with the
court. The purpose of this requirement is to enable the court to
review the responses before the initial conference.

The i1nitial requests impose a continuing duty to supplement
the initial responses in a timely manner, with a final deadline.
The draft sets the time at 90 days before trial. The Court
Administration and Case Management Committee has suggested that it
may be better to tie the deadline to the final pretrial conference.
Later discussion recognized that the final pretrial conference may
indeed be the better time to choose.

The parties are directed to discuss the mandatory initial
discovery responses at the Rule 26(f) conference, to seek to
resolve any limitations they have made or will make, to report to
the court, and to include 1i1n the report the resolution of
limitations invoked by either party and unresolved limitations or
other discovery issues.

As a safeguard, the instructions provide that responses do not
constitute an admission that information is relevant, authentic, or
admissible.

Rule 37(c)(1) sanctions are invoked.

The mandatory initial discovery requests themselves follow
these iInstructions In the Standing Order.

The first category describes all persons who have discoverable
information, and a Tfair description of the nature of the
information.

The second category describes all persons who have given
written or recorded statements, attaching a copy of the statement
when possible, but recognizing that production is not required if
the party asserts privilege or work-product protection.

The third category requires a list of documents, ESI, and
tangible things or land, "whether or not iIn your possession,
custody, or control, that you believe may be relevant to any
party’s claims or defenses.” If the volume of materials makes
individual listing impracticable, similar documents or ESI may be
grouped into specific categories that are described with
particularity. A responding party "may" produce the documents, or
make them available for inspection, instead of listing them.

The fourth category requires a statement of the facts relevant
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to each of the responding party’s claims or defenses, and of the
legal theories on which each claim or defense is based.

The fifth category requires a computation of each category of
damages, and a description or production of underlying documents or
other evidentiary material.

The sixth category requires a description of "any insurance or
other agreement under which an insurance business or other person
or entity may be liable to satisfy all or part of a possible
judgment in the action or to indemnify or reimburse a party.”

The seventh provision authorizes a party who believes that
responses in categories three, Tfive, or six are deficient to
request more detailed or thorough responses.

The Standing Order has separate provisions governing the means
of providing hard-copy documents and ESI.

Hard-copy documents must be produced as they are kept in the
ordinary course of business.

When ESI comes into play, the parties must promptly confer and
attempt to agree on such matters as requirements and limits on
production, disclosure, and production; appropriate searches,
including custodians and search terms "or other use of technology
assisted review'; and the form for production. Disputes must be
presented to the court in a single joint motion, or, if the court
directs, a conference call with the court. The motion must include
the parties” positions and separate certifications by counsel under
Rule 26(g). Absent agreement of the parties or court order, ESI
identified in the initial discovery responses must be produced
within 40 days after serving the response. Absent agreement,
production must be in the form requested by the receiving party; if
no form is requested, production may be in a reasonably usable form
that will enable the receiving party to have the same ability as
the producing party to access, search, and display the ESI.

Finally, the Subcommittee has begun work on a User’s Manual to
help pilot jJudges implement the project. It will cover such
familiar practices as early initial case-management conferences,
reluctance to extend the times for initial discovery responses, and
prompt resolution of discovery disputes.

Judge Grimm added that the Subcommittee also had considered an
extensive amount of iInformation about experience with initial
disclosures under the Civil Justice Reform Act. It also reviewed
experience with the initial disclosure requirement first adopted iIn
1993, a more extensive form than the watered-down version adopted
in 2000. Further help was found in the 1997 conference at Boston
College Law School with lawyers, judges, and professors. In
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addition to Arizona and Colorado, a number of other state
disclosure provisions were studied. "This was a comprehensive
approach to what can be found.™

Judge Sutton asked what the Standing Committee will be asked
to approve. This proposal is more developed than the proposals for
earlier pilot projects have been. But there will have to be
refinements along the way to implementation. That is the ordinary
course of development. The goal will be to ask the Standing
Committee to approve the pilot conceptually, while presenting as
many of the details as can be managed. Judge Bates agreed that
"refinements are inevitable."

Discussion began with a practicing lawyer’s observation that
he had been skeptical about the ability of lawyers to find ways to
avoid the requirement in the 1993 rule that unfavorable information
be disclosed. But this pilot iIs worth doing. "Let’s “go big” with
something that has a potential to make major changes in the speed
and efficiency of federal litigation.”™ The discussions with the
groups in Arizona and Colorado, and the lawyers in Canada, provided
persuasive evidence that this can work. "They live and work with
many of these ideas. And they find the ideas not only workable, but
welcome.' The proposal results from intense effort to learn from
actual experience. The effort will continue through the time of
seeking approval from the Judicial Conference in September, and on
to the stage of actual implementation.

This view was seconded by "a veteran of 1993." The 1993 rule
failed because the Committee did not work closely enough with the
bar, and was not able to provide persuasive evidence that the
required disclosures could work. A pilot will provide the data to
support broader disclosure innovations.

An initial question observed that much of the conversation
refers to this project as involving initial disclosure. But the
standing order refers to "requests': does the duty to respond
depend on having a party promulgate actual discovery requests? The
answer is that the pilot’s standing order adopts a set of mandatory
initial discovery requests. The requests are addressed to all
parties, and must be responded to in the same way as ordinary
discovery requests under Rules 33 and 34.

Thinking about implementation of the pilot project has assumed
that it should be adopted only iIn districts that can ensure
participation by all judges iIn the district. That may make it
impossible to launch the project in any large district, but it
seems important to involve a large district or two. Discussion of
this question began with the observation that the pilot project
embodies great ideas, but that it will be easier to "sell”™ them if
they can be tested in large districts. At the same time, it is not
realistic to expect that all judges in a large district will be

June 6-7, 2016 Page 510 of 772



1000
1001
1002
1003
1004
1005
1006
1007
1008
1009
1010
1011
1012
1013
1014
1015
1016
1017
1018
1019
1020
1021
1022
1023

1024
1025
1026
1027
1028
1029
1030
1031
1032
1033
1034
1035
1036
1037
1038
1039
1040
1041
1042
1043
1044
1045
1046

1047
1048

Draft Minutes Civil Rules Advisory Committee
April 14, 2016
page -23-

willing to sign on, even in the face of significant peer pressure
from other judges. A separate question asked whether there might be
some advantage of being able to compare outcomes in cases assigned
to participating and nonparticipating judges in the ordinary
random-assignment practices of the district. Emery Lee responded
that there could be an advantage, but that the balance between
advantage and disadvantage would depend on the judges in the two
pools. This prompted the observation that there is reason to be
concerned about self-selection Into or out of pilot projects. A
judge suggested that participation in the pilot "should not be
terribly onerous.”™ It may be better to leave the program as one
that expects unanimity, understanding that a pilot district might
allow a judge to opt out for individual reasons. Another judge
thought that his court could achieve near-unanimity: "Judges on my
court take pride In what they do." Several members agreed that the
project should not be changed by, for example, adopting an explicit
80% threshold. Perhaps it is better to leave it as a preference for
districts in which all judges participate in the pilot, recognizing
that the need to enlist one or more large districts may lead to
negotiation. One approach would be to design the project to say
that all judges 'should,™ not "must™ participate. A judge noted
that success will depend on willingness and eagerness to
participate. In his relatively small district, "our senior judges
are not eager."

A more difficult question 1s raised by recognition of the
possibility that some sort of exception should be adopted that
allows a court to suspend the time to answer when there is a motion
to dismiss. "In my district we get many well-considered motions to
dismiss.”™ They can pretty much be identified on filing. A lot of
them are government cases. Another big set involve '200-page' pro
se complaints that will require much work to answer. This
observation was supported by the Department of Justice. The goal of
speedy development of the case i1s important, but many motions to
dismiss address cases that should not be in court at all. If the
case 1S subject to dismissal on sovereign-immunity grounds, for
instance, the government should be spared the work of answering and
disclosing. In other cases, the claim may challenge a statute on
its face, pretermitting any occasion for disclosure or discovery —
why not invoke the ordinary rule that suspends the time to answer?
A judge offered a different example: "Many cases have meritorious
but flexible motions to dismiss.”™ A diversity complaint, for
example, may allege only the principal place of business of an LLC
party. The citizenship of the LLC members needs to be identified to
determine whether there is diversity jurisdiction. Further time is
needed to decide the motion. Yet another judge observed that
setting the time to respond to the initial mandatory requests at 30
days after the answer can enable action on the motion to dismiss.

A further suggestion was that there are solid arguments on
both sides of the question whether a pleading answer should be
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required before the court acts on a motion to dismiss. "The
usefulness of responses turns to a significant degree on the
parties” ability to understand the issues.” But if the time to
answer is deferred pending disposition of a motion to dismiss, it
may be difficult to devise a suitable trigger for the duty to
respond to the initial mandatory requests. And if the duty to
respond is always deferred until after a ruling on a motion to
dismiss, the result may be to encourage motions to dismiss.

A judge agreed that further thought is needed, particularly
for jurisdictional motions and cases in which the government is a
party. But he noted that he has conferences that focus both on
motions and the merits. "If there i1s too much possibility of
deferring the time to answer, we may suffer.™

A lawyer member suggested that the line could be drawn at
motions arguing that the defendant cannot be called on to respond
in this court. These motions would go to questions like personal
jurisdiction and subject-matter jurisdiction. They would not
include motions that go to the substance of the claim.

Another troubling example was offered: a claim of official
immunity may be raised by motion to dismiss. Elaborate practices
have grown up from the perception that one function of the immunity
is to protect the individual defendant from the burdens of
discovery as well as the burden of trial.

An analogy was suggested in the variable practices that have
grown up around the question whether discovery should be allowed to
proceed while a motion to dismiss remains under consideration.

A judge offered "total support'” for the project, recognizing
that further refinements are inevitable. One part of the Iissues
raised by motions to dismiss might be addressed through the timing
of ESI production, which may be the most onerous part of the
initial mandatory discovery responses. The draft recognizes that
ES1 production can be deferred by the court or party agreement.

Judge Campbell agreed that this question deserves further
thought.

Model orders provided another subject for discussion. A judge
suggested that some judges, including open-minded innovators, would
resist model orders because they think their own procedures work
better. They may hesitate to buy into a full set of model orders.
But Emery Lee said that model orders will be needed for research
purposes. And Judge Campbell thought that the good 1idea of
developing model orders could be pursued by looking for standard
practices In Arizona and other states with expansive pretrial
disclosures.
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The Committee approved a motion to carry the initial mandatory
discovery pilot project program forward to the Standing Committee
for approval for submission to the Judicial Conference 1in
September. The Committee recognizes that the Subcommittee will
continue its deliberations and make further refinements in its
recommendations.

Expedited Procedures. Judge Campbell introduced the expedited
procedures pilot project by observing that it rests on principles
that have been proved in many courts, by many judges, and in many
cases. The project is designed not to test new procedures, but to
change judicial culture.

The project has three parts: The procedural components; means
of measuring progress in pilot courts; and training.

These practices provide the components of the pilot: (1)
prompt case-management conferences iIn every case; (2) firm caps on
the time allocated for discovery, to be set by the court at the
conference and to be extended no more than once, and only for good
cause and on a showing of diligence by the parties; (3) prompt
resolution of discovery disputes by telephone conferences; (4)
decisions on all dispositive motions within 60 days after the reply
brief is filed; and (5) setting and holding firm trial dates.

The metrics to be measured are these: (1) if 1t can be
measured, the level of compliance with the practices embodied iIn
the pilot; (2) trial dates in 90% of civil cases set within 14
months of case filing, and within 18 months in the remaining 10% of
cases; and (3) a 25% reduction in the number of categories of cases
in the district "dashboard™ that are decided slower than the
national average, bringing the court closer to the norm. (The
"dashboard™ is a tool developed for use by the Committee on Court
Administration and Case Management. It measures disposition times
in all 94 districts across many different categories of cases. Each
district’s experience in each category is compared to the national
average. The dashboard is described iIn the article by Donna
Stienstra set out as an exhibit to the Pilot Projects report. The
chief judge of each district got a copy of that district’s
dashboard last September.)

Training and collaboration will have these components: (1) an
initial one-day training session by the FJC, followed by additional
FJC training every six months, or possibly every year; (2)
quarterly meetings by judges in the pilot district to discuss best
practices, what is working and what is not working, leading to
refinements of case-processing methods to meet the pilot goals; (3)
making judges from outside the district available as resources
during the quarterly district conferences; (4) at least one bench-
bar conference a year to talk with lawyers about how well the pilot
is working; and (5) a 3-year period for the pilot.
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This pilot "has a lot of moving parts, but not as many as the
mandatory initial disclosure pilot."

Judge Fogel and Emery Lee responded to a question about the
likely reaction of pilot-district judges to exploring individual
disposition times. They answered that in many settings researchers
are wary of compiling individual-judge statistics because many
judges are sensitive to these matters. But the problem is reduced
in a pilot project because the districts volunteer. They also
pointed out that it will be necessary to compile a lot of pre-pilot
data to compare to experience under the pilot. ""The CACM-FJC model
helps.” At the same, the question whether 1individual judges~
"dashboards™ would become part of the public data must be
approached with caution and sensitivity.

Judge Fogel also noted that it is important to avoid the
problem of eager volunteers. The FJC has a very positive reaction
to the pilot. It will be useful to engage in a project designed to
see what happens with a training program.

It was noted that Judge Walton, writing for the CACM Case
Management Subcommittee, raised questions regarding the deadline
for decisions on dispositive motions. "[T]here are some practical
considerations that may make compliance™ difficult. Individual
calendar and trial schedules may interfere. Supplemental briefing
may be required after the reply brief. And added time may be
required iIn cases that deserve extensive written decisions because
of novel or unsettled issues of law or extensive summary-judgment
records. The deadline might be extended to 90 days. Or it could be
framed as a target time for disposing of a designated fraction of
dispositive motions in all cases. Or it could be framed 1in
aspirational terms, as "should™ rather than "must."

The trial-date target also was questioned. Perhaps it is not
ambitious enough — even today, a large proportion of all cases are
resolved in 14 months or less.

The Committee adopted a recommendation that the Standing
Committee approve the Expedited Procedures pilot project for
submission to the Judicial Conference in September. As with the
initial mandatory discovery pilot, it will be recognized that
approval of the concept will entail further work by the
Subcommittee, at times in conjunction with the FJC, the Committee
on Court Administration and Case Management, and perhaps others.

Other Proposals
Several other proposals are presented by the agenda materials.

Some have carried over from earlier meetings. Others respond to new
suggestions for study. Each came on for discussion.
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RULE 5.2: REDACTING PROTECTED INFORMATION

Rule 5.2 requires redaction from paper and electronic filings
of specified 1tems of private information. It was initially adopted
in conjunction with Appellate Rule 25(a)(5), Bankruptcy Rule 9037,
and Criminal Rule 49.1. It has seemed important to achieve as much
uniformity among these four rules as proves compatible with the
different settings In which each operates.

The Committee on Court Administration and Case Management
referred to the Bankruptcy Rules Committee a problem that seems to
arise with special frequency in bankruptcy filings. Bankruptcy
courts are receiving creditors” requests to redact previously filed
documents that include material that the privacy rules forbid.
These requests may involve thousands of documents filed In numerous
courts. The immediate question was whether Bankruptcy Rule 9037
should be amended to include an express procedure for moving to
redact previously filed documents. The prospect that different
bankruptcy courts may become iInvolved with the same questions
arising from simultaneous filings suggests a particular need for a
nationally uniform procedure, even i1f satisfactory but variable
procedures might be crafted by each court acting alone.

The Bankruptcy Rules Committee has responded by creating a
draft Rule 9037(h) that would establish a specific procedure for a
motion to redact. The central feature of the procedure is a copy of
the filing that is identical to the paper on file with the court
except that it redacts the protected information. The court would
be required to "promptly' restrict public access both to the motion
and the paper on file. The restriction would last until the ruling
on the motion, and beyond if the motion is granted. Public access
would be restored if the motion is denied.

Judge Harris explained that bankruptcy courts receive hundreds
of thousands of proofs of claim. "The volume is great.' Redaction
of information filed in violation of the rules is not as good as
initial compliance. But there is good reason to have a uniform
redaction procedure. If the court cannot restrict access until
redaction i1s actually accomplished, the motion to redact may itself
draw searches for the private information. The proposed Rule
9037(h) relies on the assumption that the CM/ECF system can
immediately restrict access when a motion to redact is filed. If
not, the motion just makes things worse.

Judge Sutton asked whether the Bankruptcy Rules Committee "is
in a rush to publish.”™ Judge Harris answered that the Committee is
ready to wait so that all advisory committees can come together on
uniform language.

Clerk-liaison Briggs noted that "we get a lot of iImproper
failures to comply with Rule 5.2. We have an established procedure
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that immediately denies access."™

Further discussion confirmed the wisdom of the Bankruptcy
Rules Committee’s willingness to defer publication of their draft
Rule 9037(h) pending work in the other committees. "One train is
pretty far ahead of the others.™ Waiting for parallel development
and publication will provide a better opportunity for uniformity.

One possible outcome might be that the Administrative Office
and other bodies could develop procedures that automatically
respond to the filing of a motion to redact by closing off public
access to the paper addressed by the motion. If that could be done,
there might be no need for a new set of rules provisions. But the
work should continue, recognizing that this happy outcome may not
come to pass.

RULE 30(b)(6): 16-CV-A

Members of the council and Federal Practice Task Force of the
ABA Section of Litigation, acting in their individual capacities,
submitted a lengthy examination of problems encountered in practice
under Rule 30(b)(6). Rule 30(b)(6) allows a party to depose an
entity, whether a party or not a party, on topics designated in the
notice. The entity is required to designate one or more witnesses
to testify on 1i1ts behalf, providing ™"information known or
reasonably available to the organization.”

The i1dea that there are problems in implementing Rule 30(b)(6)
IS not new to the Committee. Extensive work was done in 2006 1in
response to proposals made by a Committee of the New York State Bar
Association. The topic was considered again in 2013 in response to
proposals made by the New York City Bar. Each time, the Committee
concluded that there i1s little opportunity to adopt new rule text
that would provide effective remedies for problems that are often
case-specific and that often reflect deliberate efforts to subvert
or misuse the Rule 30(b)(6) process.

Many of the present proposals involve issues that were
considered in the earlier work. One example is that Rule 30(b)(6)
does not require the entity to desighate as a witnhess the "most
knowledgeable person.™ Another example is questions that go beyond
the topics listed in the notice. Questions addressing a party’s
contentions iIn the litigation are yet another example.

The question is whether the Committee should take up these
questions in response to this third expression of anguish from a
third respected bar group. The request, rather than urge specific
answers, Is that the Committee "undertake a review of the Rule and
the case law developed under it with the goal of resolving
conflicts among the courts, reducing Qlitigation on its
requirements, and improving practice * * *_" It is clear that Rule
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30(b)(6) "continues to be a source of unhappiness.™ On the other
hand, to paraphrase Justice Jackson, there is a risk that pulling
one misshapen stone out of the grotesque structure may disrupt a
careful balance. So "many litigants find Rule 30(b)(6) an extremely
important tool to discover important information. Others find it an
enormous pain."

Discussion began by noting that three important groups have
now suggested the need to attempt improvements.

Committee members could not, on the spot, identify any clear
circuit splits on the meaning or administration of Rule 30(b)(6).
It may be helpful to explore this question.

It was noted that it is difficult to impose sanctions for not
providing the most knowledgeable person.

It also was noted that there is an acute problem of producing
witnesses who are not prepared.

So 1t was observed that the rule should be enforceable, and
adding complications will make enforcement more difficult.

A lawyer member said that he confronts problems with Rule
30(b)(6) constantly, all over the country, and even iIn sister
cases. The Rule is constantly a source of controversy. Proper
preparation issues will never go away." The recurring issues of
interpretation and application show that as hard as it may be to
make the Rule better, we should feel an obligation to address these
issues. The problems are not going away. Another look would be
useful.

Full agreement was expressed with this view.

A judge observed that the 2015 discovery amendments raise the
prospect that proportionality may become a factor in administering
Rule 30(b)(6). 1t might help to confront this integration head-on
as part of a Rule 30(b)(6) project.

It was agreed that Rule 30(b)(6) should move to the active
agenda. Judge Bates will appoint a subcommittee to deal with the
problems.

RULE 81(c)(3): 15-CV-A

This item was carried forward from the agenda for the November
2015 meeting.

The question was framed by 15-CV-A as a potential misstep in

the 2007 Style Project. The question is best understood in the full
frame of Rule 81(c).
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Rule 81(c) begins with (¢c)(1): "These rules apply to a civil
action after it is removed from a state court.” Applying the rules
is important — a federal court could not function well with state
procedure, it would be awkward to attempt to blend state procedure
with federal procedure, and the very purpose of removal may be to
seek application of federal procedure.

Rule 81(c)(3) provides special treatment for the procedure for
demanding jury trial. It begins with a clear proposition in (3)(A):
a party who expressly demanded a jury trial before removal 1iIn
accordance with state procedure need not renew the demand after
removal.

A second clear step is provided by Rule 81(c)(3)(B): if all
necessary pleadings have been served at the time of removal, a jury
trial demand must be served within 14 days, measured for the
removing party from the time of filing the notice of removal and
measured for any other party from the time it is served with a
notice of removal. This provision avoids the problem that otherwise
would arise in applying the requirement of Rule 38(b)(1) that a
jury demand be served no later than 14 days after serving the last
pleading directed to the issue.

The third obvious circumstance departs from the premise of
Rule 81(c)(3)(B): All necessary pleadings have not been served at
the time of removal. Subject to the remaining two variations, it
seems safe to rely on Rule 81(c)(1): Rule 38 applies after removal.

The fourth circumstance arises when state law does not require
a demand for jury trial at any time. Up to the time of the Style
Project, this circumstance was clearly addressed by Rule
81(c)(3)(A): "IT the state law does not require an express demand
for jury trial, a party need not make one after removal unless the
court orders the parties to do so within a specified time. The
court must so order at a party’s request and may so order on its
own.'" The direction was clear. The underlying policy is to balance
competing interests. There i1s a fear that a party may rely after
removal on familiar state procedure — absent this excuse, the right
to jury trial could be lost for failure to file a timely demand
under Rule 38 after removal. At the same time, the importance of
establishing whether the case is to be set for jury trial reflected
in Rule 38 1s recognized by providing that the court can protect
itself by an order setting a time to demand a jury trial, and by
further providing that a party can protect i1ts interest by a
request that the court must honor by setting a time for a demand.

The Style Project changed "does," the word highlighted above,
to "did." That change opens the possibility of a new meaning for
this fifth circumstance: "[D]id not require an express demand"
could be read to excuse any need to demand a jury trial when state
law does require an express demand, but sets the time for the
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demand at a point after the time the case was removed. The question
was raised by a lawyer in a case that was removed from a court in
a state that allows a demand to be made not later than entry of the
order first setting the case for trial. The court ruled, in keeping
with the Style Project direction, that the change from "does™ to
"did" was intended to be purely stylistic. The exception that
excuses any demand applies only i1f state law does not require an
express demand for jury trial at any point.

The question put by 15-CV-A can be stated in narrow terms:
Should the Style Project change be undone, changing "‘did"™ back to
"does"? That would avoid the risk that "did"” will be read by others
to mean that a jury demand is not required after removal if,
although state procedure does require an express demand, the time
set for the demand in state court occurs at a point after removal.
There is at least some ground to expect that the ambiguous *did"
may cause some other lawyers to misunderstand what apparently was
intended to be a mere style improvement.

A broader question is whether a party should be excused from
making a jury demand if, although a demand is required both by Rule
38 and by state procedure, state procedure sets the time for making
the demand after the time the case is removed. It is difficult to
find persuasive reasons for dispensing with the demand in such
circumstances. And there is much to be said for applying Rule 38 in
the federal court rather than invoking state practice.

A still broader question is whether it is time to reconsider
the provision that excuses the need for any jury demand when a case
is removed from a state that does not require a demand. Both the
court and the other parties find it important to know early in the
case whether it is to be tried to a jury. Present Rule 81(c)(3)(A)
recognizes this value in the provision that allows the court to
require a demand, and that directs that the court must require a
demand if a party asks it to do so. In effect this rule transfers
the burden of establishing whether the case is to be tried to a
jury from a party who wants jury trial to the court and the other
parties. The evident purpose is to protect against loss of jury
trial by a party who does not familiarize itself with federal
procedure even after a case is removed to federal court. It may be
that the time has come to insist on compliance with Rule 38 after
removal, just as the other rules apply after removal.

Discussion began with the question whether it would be useful
to change "'did" back to "does™ now, holding open for later work the
question whether to reconsider this provision. Two judges responded
that 1t 1s Important to know, as early as possible, whether a case
is to be tried to a jury. Rather than approach the question in two
phases, it will better to consider it all at once.

The Committee agreed to study the sketch of a simplified Rule
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81(c)(3) presented iIn the agenda materials:

(3) Demand for a Jury Trial. Rule 38(b) governs a demand for
jury trial unless, before removal, a party expressly
demanded a jury trial iIn accordance with state law. IFf
all necessary pleadings have been served at the time of
removal, a party entitled to a jury trial under Rule 38
must be given one! if the party serves a demand within 14
days after:

(A) 1t files a notice of removal, or
(B) i1t is served with a notice of removal filed by
another party.

! This version simply tracks the current rule. It might
be shortened: "1f all necessary pleadings have been
served at the time of removal, a demand must be
served within 14 days after the party * * *_"

IT there is some discomfort with the 14-day deadline, it could
be set at 21 days.

15-CV-EE: FOUR SUGGESTIONS

Social Security Numbers: Rule 5.2 allows a filing to include the
last four digits of a social security number. The suggestion is
that the last four digits can be used to reconstruct a full number
for any number issued before the last few years. This risk was
known at the time Rule 5.2 and the parallel provisions in other
rules were adopted. The decision to allow the last four digits to
be filed was made deliberately in response to the special need to
have the last four digits in bankruptcy filings and the desire to
have parallel provisions in all the rules. The Committee concluded
that Rule 5.2 should not be amended unless another advisory
committee believes the question should be studied further.

Forma pauperis affidavits: This suggestion is that an affidavit
stating a person’s assets fTiled to support an application to
proceed in forma pauperis should be protected by requiring filing
under seal and ex parte review. Other parties could be allowed
access for good cause and subject to a protective order. Unsealing
could be allowed in redacted form. The purpose is to protect
privacy. Committee discussion recognized the privacy interest, but
concluded that the proposal should be put aside. Ex parte
consideration would make difficult problems for institutional
defendants that confront a party who frequently Ffiles forma
pauperis actions. Requiring long-term preservation of sealed papers
iIs not desirable. Sealing is i1tself a nuisance. Recognizing forma
pauperis status expends a public resource, conferring a public
benefit. And the interest in privacy concern may be lessened by the
experience that ''no one has any interest” in most 1.f.p. filings.
The Committee voted to close consideration of this suggestion.
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Copies of Unpublished Authorities: This proposal is drawn verbatim
from Local Rule 7.2, E.D. & S.D.N.Y. The rule, in some detail,
requires a lawyer to provide a pro se party with a copy of cases
and other authorities cited by the lawyer or by the court if the
authority is unpublished or is reported exclusively on computerized
databases. Discussion reflected agreement that this practice can be
a good thing. Some judges do it without benefit of a local rule.
But not all do, and it cannot be assumed that all lawyers do it. A
lawyer will supply the court with a truly inaccessible authority,
and that may entail providing it to other parties. And even large
institutions may not have ready access to everything that is out
there. The committee agreed that although this local rule is an
attractive idea, 1t is not an idea that should be embodied in a
national rule. The practice might prove worthy of a place on the
agendas of judicial training programs.

Pro se e-filing: This suggestion iIs addressed by the proposals for
e-filing and e-service discussed earlier In the meeting.

PLEADING STANDARDS: 15-CV-GG

This suggestion is that Rule 8(a)(2) and the appendix of forms
that was abrogated on December 1, 2015 "are so misleading as to be
plain error.” The underlying proposition is that although the
Supreme Court wrote 1i1ts Twombly and [Igbal opinions as
interpretations of Rule 8(a)(2), anyone who relies on the rule text
will be grievously misled as to contemporary federal pleading
standards. The question thus is whether the time has come to take
on a project to consider whether the pleading standards that have
evolved i1n the last nine years should be addressed by more explicit
rule language. The project would attempt to discern whether there
is any standard that can be articulated in rule language, and make
one of at least three broad choices: confirm present practice;
heighten pleading standards beyond what courts have developed in
response to the Supreme Court’s opinions; or reduce pleading
standards to establish some more forgiving Tform of ™notice
pleading.” The Committee has considered this question repeatedly.
Brief discussion concluded that it is not yet time to undertake a
project on general pleading standards.

RULE 6(d) AND "*MAKING' DISCLOSURES

This suggestion arises from the need to read carefully through
the provisions of Rules 26(a)(2)(D)(2) and 26(a)(3)(B) in relation
to Rule 6(d). Rule 6(d) provides an additional three days to act
after service is made by specified means when the time to act 1is
set "after service' ["after being served” as the rule may soon be
amended]. The provisions in Rule 26 direct that disclosure of a
rebuttal expert be "made™ within 30 days after the other party’s
disclosure, and that objections to pretrial disclosures be made
within 14 days after the disclosures "are made.”™ The concern is
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that although these provisions set times that run from the time a
disclosure 1s "made,”™ not the time it is served, some unwary
readers may overlook the distinction and rely on Rule 6(d). The
Committee concluded that this suggestion should be closed.

15-CV-JJ: PRO SE E-FILING

This suggestion urges that pro se litigants be allowed to use
e-filing. As with 15-CV-EE, noted above, this topic is addressed by
the pending proposals to amend Rule 5.

THIRD-PARTY LITIGATION FINANCING: 15-CV-KK

This suggestion follows up an earlier submission that the
Committee should act to require disclosure of third-party financing
arrangements. It provides additional information about developments
in this area, including materials reflecting interest in Congress.
But it does not urge iImmediate action. Instead, it urges the
Committee "to take steps soon to achieve greater transparency about
the growing use of TPLF in federal court litigation.' Discussion
noted that "“this is a hot topic in the MDL world.” It was noted
that third-party funding raises difficult questions of professional
responsibility. The Committee decided, as it had earlier, that this
topic should remain open on the agenda without seeking to develop
any proposed rules now.

RULE 4: SERVICE ON INDIVIDUAL FEDERAL EMPLOYEES: 15-CV-LL

This suggestion says that it can prove difficult to effect
service on a federal employee who is made an individual defendant.
Locating a home address can be hard, particularly as to those whose
permanent address is outside the District of Columbia. It is not
clear whether service can be made by leaving a copy of the summons
and complaint at the defendant’s place of federal work, iIn the
manner authorized by Rule 5(b)(2)(B) (1) for service of papers after
the summons and complaint. Two amendments are suggested:
authorizing service by leaving the summons and complaint at the
defendant’s place of work, or requiring the agency that employs the
defendant to disclose a residence address. Discussion began by
observing that the Enabling Act may not authorize a rule directing
a federal agency to disclose an employee’s address. It also was
noted that similar problems can arise iIn attempting to serve state
and local government employees. The Department of Justice thinks
that service by leaving at the defendant’s place of work is a bad
idea. The Committee concluded that although there may be real
problems in making service in some circumstances, they cannot be
profitably addressed by amending Rule 4. This suggestion is closed.

15-CV-NN: MINIDISCOVERY AND PROMPT TRIAL

This suggestion by Judge Michael Baylson, a former Committee
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member, proposes a new rule for "Mini Discovery and Prompt Trial."
The rule would expand initial disclosure of documents, require
responses to interrogatories within 14 days, limit depositions
among the parties to 4 per side at no more than 4 hours each, allow
third-party discovery only on showing good cause, allow no more
than 10 requests for admissions, and set the period for discovery
(including expert reports) at 90 days. Motions for summary judgment
would be permitted only for good cause, defined as potentially
meritorious Hlegal 1issues, and not for insufficiency of the
evidence. Discussion noted that a rule amendment would be required
to authorize a court to forbid filing a motion for summary
judgment, although a court can require a pre-motion conference to
discuss the matter. Judge Pratter observed that Judge Baylson is a
persuasive advocate for this proposal. It was suggested that judges
should be encouraged to experiment along these lines. But It was
concluded that i1t would be premature to consider rulemaking now.
There i1s a big overlap between this proposal and the practices that
will be explored iIn the two pilot projects approved by the
Committee iIn earlier actions.

15-CV-00: TIME STAMPS, SEALS, ACCESS FOR VISUALLY IMPAIRED

This set of suggestions addresses several issues that do not
lend themselves to resolution by court rule. The concern that
improvements are needed In access to courts for the visually
impaired is particularly sympathetic. Emery Lee will investigate
whether PACER is accessible.

RULE 58: SEPARATE DOCUMENT

Judge Pratter brought to the Committee’s attention a Third
Circuit decision that found an appeal timely only because judgment
had not been entered on a separate document. The catch was that the
dismissal order included a footnote that set out the district
court’s "opinion.”™ The ruling that the appeal was timely reflects
many other applications of Rule 58. The separate document
requirement was added to Rule 58 to establish a bright-line point
to start the running of appeal time. It has been interpreted to
deny separate-document status to very brief orders that provide
even minimal explanation in addition to a direction for judgment.
For many years the result was that appeal time — and the time for
post-judgment motions — never began to run In cases that were
finally resolved without entry of judgment on an appropriately
"separate™ document. This problem was resolved by amendments made
to Rule 58 in 2002. Rule 58(c) now provides that when entry of
judgment on a separate document is required, judgment is entered on
the later of two events: when it is set out in a separate document,
or 150 days after it is entered in the civil docket.

Judge Pratter said that judges on her court have the desirable
practice of providing brief explanations for judgments that do not
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warrant Tformal opinions. But that means that 11f a judge
inadvertently fails to enter a still briefer separate document,
appeal time expands from 30 days to 180 days (150 days plus 30
days). Is this desirable? The summary of the work done in 2002, and
repeated by the Appellate Rules Committee in 2008, shows deliberate
choices carefully made in creating and maintaining the present
structure. Rather than reconsider these choices now, perhaps the
Committee can find a mechanism that will foster compliance with the
separate-document requirement.

Discussion suggested that the problem is not in the rule. "We
simply need to do it better.” The courtroom deputy clerk should be
educated iIn the responsibility to ensure entry of judgment on a
separate document whenever the court intends a final judgment. Some
circuits have managed educational efforts that have been
successtul, at least in immediate effect.

This agenda item was closed.

Respectfully Submitted

Edward H. Cooper
Reporter
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